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Walton N. Moore Dry Goods Co. (a
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Reynolds Co., Inc. (a corporation),

and L. Dinkelspiel Co., Inc. (a cor-

poration).

Appellants,
vs.

A. F. Lteurance and Philip A. Her-

shey as Receivers of R. A. Pilcher

Co., Inc. (a corporation), Bankrupt,

Appellees.

In Equity

No. 5660

REPLY BRIEF OF A. F. LIEURANCE, RECEIVER, AND

EDWARD R. ELIASSEN, ATTORNEY FOR THE

RECEIVERS OF R. A. PILCHER CO., INC.

The title of this cause, as set forth in the Transcript

of Record, and in Appellants' Opening Brief tiled

herein, is incorrect in this:

First: It designates R. A. Pilcher Co., Inc., as a

bankrupt

;

Second: It designates A. F. Lieurance and Philip

A. Hershey as Receivers of R. A. Pilcher Co., Inc.

(a corporation). Bankrupt, as Appellees; and



Third: It designates Philip A. Hershey as a Re-

ceiver.

The facts are:

First : This is not a proceeding in bankruptcy, but

a proceeding in equity;

Second: Neither one of these gentlemen is a Re-

ceiver, nor has he ever been a Receiver, of R. A.

Pilcher Co., Inc. (a corporation). Bankrupt. This is

a Receivership of R. A. Pilcher Co., Inc., and the Re-

ceiA^ers are A. F. Lieurance and Arthur F. Gotthold.

Further, A. F. Lieurance, Receiver of R. A. Pilcher

Co., Inc., and Edward R. Eliassen, Attorney for the

Receivers of R. A. Pilcher Co., Inc., are the Appellees.

Third: Philip A. Hershey is not now, nor has he

ever been, a Receiver, either of R. A. Pilcher Co., Inc.,

or of R. A. Pilcher Co., Inc. (a corporation). Bank-

rupt, and is not one of the Appellees herein.

We accept as substantially correct the statement in

Opening Brief for Objecting Creditors, as set forth

on pages 1, 2 and the first paragraph on page 3 there-

of, except the statement in the last paragraph on page

2 thereof wherein they state that A. F. Lieurance

* * * employed Edward R. Eliassen to act as his

Attorney as ove of the two Receivers, and, in this re-

gard, we state that said A. F. Lieurance employed

Edward R. Eliassen to act as the Attorney for the

two Receivers, as appears in the '* Order in Ancillary

Proceedings Appointing Receivers etc.," set forth on

pages 31 to 36 inclusive. Vol. I of Transcript, wherein

it appears that a verified petition of A. F, Lieurance

was filed on behalf of himself and Arthur F. Gotthold



petitioning' for the appointment of said A. F. Lieu-

rance and Arthur F. Gotthold as Receivers of the De-

fendant R. A. Pilcher Co., Inc., in said proceeding in

Ancillary Proceedings, and that Edward R. Eliassen,

Esq., represented the said Petitioner; and, as further

shown by the "Order Continuing Receivers and Mak-

ing them Permanent," appearing on pages 36 to 39

inclusive, Vol. I of the Transcript, wherein it appears

on page 38: "Four. Ordered^ Adjudged and Decreed

that the appointments of Philip A. Hershey & Co.,

as Accountants, and Edward R. Eliassen, Esq., as

Attorney for the Receivers, be and they are hereby

confirmed and approved." (Italics ours.)

QUESTIONS INVOLVED IN THIS APPEAL.

As to the questions involved in this Appeal, it is our

understanding that they are as set forth in the Open-
ing Brief for Objecting Creditors under this heading,

except that the allowance of $30,000.00 fixed and al-

lowed by the Judgment and Decree of the Trial Court,

as compensation to be paid Edward R. Eliassen, was
fixed and allowed to him as Attorney for Receivers A.

F. Lieurance and Arthur F. Gotthold.

STATEMENT OF THE CASE.

We deem the Statement of the Case contained in

Opening Brief for Objecting Creditors not only in-

complete, but, in many instances, inaccurate and mi-

supported by the record, and, therefore, on behalf of

the Appellees, we offer the following:



The R. A. PiLCHER Co., Inc., was a merchandising

institution, existing under the laws of the State of

Delaware. It was engaged m the business of con-

ducting a chain of Department Stores, all of which

were located in the States of Oregon, Washmgton and

California, to wit: Three stores in California, located

at Stockton, Turlock and Oroville; seven stores, lo-

cated in the following towns in Washington : Yakima,

Tacoma, Bremerton, Monroe, Aberdeen, Everett and

Wenatchee; six stores, located in the following towns

in Oregon: Klamath Falls, Eugene, Pendleton, Rose-

burg, Portland and Albany. These stores were classed

as general merchandise stores, and their stocks were

made up of dry goods, shoes, clothing, ladies' ready to

wear, men's ready to wear, men's furnishing goods,

ladies' and children's furnishing goods, notions, bed-

ding, hats, caps and other lines usually fomid in a

department store.

R. A. Pitcher had formerly been in the employ of

J. C. Penney Company, a company engaged in con-

ducting a system of so-called chain stores.

When R. A. Pilcher Co., Inc., became financially

embarrassed, a meeting of its creditors was called and

took place in New York City. The total amount of

indebtedness of R. A. Pilcher Co., Inc., at that time

was approximately $725,000.00. Its assets, including

money in bank, merchandise, store fixtures, etc., were

believed to exceed in value the total amount of its

indebtedness. Very shortly before that time, one or

more of its stockholders had purchased additional

stock to the amount of $75,000.00, and the whole of

that amount was then on deposit to its credit in a



New York baiilv. But it was then indebted to that

same bank in an amount a little in excess thereof.

R, A. Pileher represented to the creditors that he

believed certain stockholders would purchase enough

additional shares of stock to enable him to refinance

the concern satis factoi'ily and continue its business, if

the creditors would agree to an extension of one year's

time for the payment of their respective debts. A
few attachment suits by small creditors had already

been commenced and other similar suits were being

threatened, and the great bulk in amount of creditors

concluded that it would be advisable to have tempo-

rary Receivers appointed, until an agreement for the

aforesaid extension of one year's time for the pay-

ment of debts (which they favored) could be cir-

culated among and signed by the respective creditors

for the purpose of enabling Mr. Pileher to reorganize

and refinance R. A. Pileher & Co., Inc., as aforesaid.

Accordingly, this suit was thereupon originally in-

stituted in the United States District Court in and for

the Southern Division of the State of New York, and

Mr. A. F. Lieurance and Arthur F. Gotthold were ap-

pointed temporary Receivers. Mr. Lieurance had, for

a number of years, been a stockholder in the J. C.

Penney Co., and had been in its employ and
thoroughly acquainted with the chain store business,

and Mr. Walton N. Moore, a member of the Creditors'

Committee of R. A. Pileher Co., Inc., strongly urged

him to accept the co-receivership with Mr. Gotthold,

and he consented to do so. Who suggested his name
to the Committee, however, was never known to him.

Promptly after the appointment of A. P. Lieurance



and Ai'thur F. Gotthold, as temporary Receivers in

New York, Ancillary Proceedings were taken in the

States of California, Oregon and Washington.

At the New York meeting the creditors had elected

a conunittee to look after their affairs, and William

Fraser was elected chairman of the committee, and

Messrs. McManus, Ernst & Ernst acted as the legal

advisors of the committee and as attorneys for the

plaintiffs in the original suit, as well as for Arthur

F. Gotthold, the New York Receiver.

The creditors of the western jurisdictions also ap-

pointed a committee to represent them, and Mr. Wal-

ton N. Moore of the Walton N. Moore Dry Goods Co.

became the chairman of that committee as well as a

member of the original New York committee which

represented all the creditors. The Walton N. Moore

Dry Goods Co. was the largest western creditor. Its

claim was approximately $30,000.00. This claim, how-

ever, had been guaranteed by one J. C. Brownstone,

a large stockholder of the R. A. Pilcher Co., Inc., and,

at the time of the hearing in this matter before the

Special Master, Mr. Walton N. Moore did not know

whether this claim of the Walton N. Moore Dry

Goods Co., so guaranteed by J. C. Brownstone, had

been paid in full or not. The Walton N. Moore Dry

Goods Co. was a member of the Board of Trade of

San Francisco, and Mr. Moore suggested to Mr.

Lieurance when he and Mr. Lieurance first met that

he thought it would be in the interest of all concerned

if Mr. Lieurance as Receiver would handle the re-

ceivership in the western jurisdictions through the San

Francisco Board of Trade and employ its Attorneys to



represent him as Receiver, and thus secure the benefit

of their wide and varied experience in receivership

matters. Mr, Moore gave as his reason for this sug-

gestion that the San Francisco Board of Trade was

owned and controlled by the wholesale and manufac-

turing interests of San Francisco, and that, as a great

number of its members were creditors of the R. A.

Pilcher Co., Inc., it was only fair and right that their

organization should handle this business. Mr. Moore

also suggested that Mr. Lieurance use the Attorneys

employed by the Board of Trade.

Mr. Lieurance did not immediately refuse to ac-

cept Mr. Moore's suggestion, but informed him that

he, Mr. I^ieurance, would think the matter over care-

fully, and give Mr. Moore a decision at a later date.

After thinking the matter over carefully, and taking

into consideration the fact that he, Mr. Lieurance, was

the choice for Receiver of the creditors who attended

the meeting at the inception of the receivership, he

felt that it was his duty to handle this business in a

manner in which he felt the best results could be ob-

tained. He also felt that if it had been the desire of

the creditors to have the San Francisco Board of

Trade handle the matter, they would have selected it

as Receiver instead of selecting him. Mr. Lieurance

further took into consideration the fact that there

were other Boards of Trade or Credit Men's Associa-

tions located in other Cities, whose members were

creditors, and whom he felt that he would discriminate

against in employing the San Francisco Board of

Trade, and/or its Attorneys, and he also felt that since

it was the purpose and plan of the stockholders to re-



finance the business, and make a settlement with the

creditors, that the interests of both the stockholders

and the creditors would best be served by his keeping

the business of the receivership separate and apart,

and thus avoid further complications, and Mr.

Lieurance thereupon declined to accept the said sug-

gestions of Mr. Moore concerning the Board of Trade

of San Francisco, and the employment of the Attor-

neys of the Board of Trade as his attorneys in said

receivership.

Mr. Lieurance thereupon employed Mr. Edward R.

Eliassen, of Oakland, California, as Attorney for the

Receivers in the western jurisdictions, and rented of-

fices in the Central Bank Building, in Oakland, Cali-

fornia, on the same floor as and adjacent to the offices

of Mr. Eliassen. It is not admitted by Mr. Eliassen

that this was his first experience as Attorney for a

Receiver, as is stated in Appellant's Opening Brief.

The fact is he testified that he had theretofore sei'ved

as Attorney for receivers in Bankruptcy matters.

(Transcript of Record, Vol, II, page 494.)

It is admitted, however, by counsel for the Object-

ing Creditors that the receivership was very efficiently

conducted, and it is also admitted by Mr. Moore and

other members of the Creditors' Committee, not only

that nearly all of the work of the receivershij) Iiad

been done in the western jurisdictions, but that it had

been done with very creditable results.

Mr. Lieurance at once emjjloyed Mr. Philip A. Her-

shey, an expert public accountant (which emplojTnent

was later approved by an Order of the Court) to open

a set of books, establish an accounting system, and to



keep proper and complete records and accounts for

the administration of the receivership, and to perform

such other services as were required by the Receivers

in connection with the administration of said receiver-

ship, and to do and perform, as such Accountant, all

of the acts and things by him performed under said

emjDlojnnent for the Receivers in the western jurisdic-

tions. The work ])erformed by Mr. Hershey is shown

in his Statement of Services, being Receivers' Ex-

hibit No. 4, and set forth at pages 785 et seq., Vol. II

of the Transcript.

Appellants contend that Mr. Hershey was employed

mider a conti'act at a fixed salary of $350.00 per

month. (See Transcript of Record, Vol. II, page 809.)

Mr. Hershey was not thus employed, as clearly ap-

pears from the testimony of Mr. Lieurance, commenc-

ing at the bottom of page 244, Vol. I, Ti-anscript of

Record, to the middle of page 246 of the same Volume.

Mr. Hershey had a large amount of other business,

some of ^^•hich he continued to take care of, while serv-

ing as Accountant for the Receivers in this matter, but

much of which he foimd it necessary to postj^one in

order that he might give his time and attention to the

work connected with this receivership.

Receiver l^ieurance pursued the usual practice in

chain stores of requiring all sales to be made for cash

only, and of furnishing each store with blanks upon
which it was required to make a daily report, and to

record in the proper column on this report the daily

sales, and in another column prepared for the purpose

to report their local expenditures which included

freight, express, light, water, heat, power, stamps,
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drayage, cartage, disposal of waste, salaries to em-

ployees, and other minor expenditures for local sup-

plies such as sweeping compound, brooms, repairs to

light and plmnbing fixtures, and so forth. Most of

these items were required to be paid for by check on

their local banks where they kept a small deposit for

that purpose. However, these cancelled vouchers, to-

gether with their bank statements, were subject to

withdrawal only by Receiver Lieurance, and were

regularly collected at his general office in Oakland for

the purpose of checkmg up the daily reports and of

keeping the records and accounts of the Receivers in

the office at Oakland. The managers of all stores were

further instructed and required to retain in their cash

drawers two hundred dollars as a revolving fund and

change, and to deposit their daily sales in their local

banks to the account of "R. A. Pitcher Co.—A. F.

Lieurance Co.—Receiver," and to send each day to

Receiver Lieurance at his Oakland office a draft for

the full amount of each day's sales less the local daily

expenditui'es, all of which were accounted for on the

daily reports.

Some assistants wei'e employed by Mr. Hershey to

aid him in his work. He opened journals in which

were recorded the sales of stores, the cash that was

received, the checks that were drawn, the bank de-

posits that were made, petty cash ex])enditures, the

merchandise purchases, tlie merchandise transfers,

and a general journal for the entry of such items as

would not appear in the previous journal; also set

up a general ledger for each of the sixteen stores : also

set up a set of books for the office of the Receiver,
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those books consisting of tlie joiu-nals l)efore men-

tioned and also a journal and ledger for that general

office. Tlie keeping of these books in this manner

rendered it convenient for the Receiver subsequently

to make separate accounts for each of the four western

jurisdictions, if it had become necessary so to do, and

such separate accounts were rendered in each of the

four western jurisdictions.

Most of the transactions in all of the different stores

were on a cash basis, but there were a great number

of transfers of merchandise from the stores in one

jurisdiction to the stores in another jurisdiction. The

accounting system so installed by Mr. Hershe.y was

such that he was able at any time, upon request, to

furnish to the Receivers an accurate statement of the

condition of all of these sixteen stores in the western

jurisdictions. Mr. Hershey was engaged fi'om five

to ten days in formulating and installing this system.

A bookkeeper was emploj^ed by the Receivers, at a

wage of $27.50 per week.

Arthur F. Gotthold, as Receiver, had employed in

New York City the expert accounting firm of S. D.

Leidesdorf & Co.,to do the work for the Receivers in the

eastern jurisdiction. The accounting w^ork, however,

in the eastern jurisdiction was much less burdensome

and extensive than that required in the western juris-

dictions, as all of the accounting work relating to the

sixteen stores in the western jurisdictions was done

by Mr. Hershey; that said firm of S. D. Leidesdorf

& Co. were paid for their services as expert account-

ants in the eastern jurisdiction the sum of $7,700.00.

All of the books of account of the R. A. Pileher Co.,
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Inc., having to do with its affairs up to the time of

the inception of the receivership were in New York

City, and were turned over to S. D. Leidesdorf & Co.,

as a considerable niunber of the creditors of the R. A.

Pilcher Co., Inc., were within the eastern jurisdiction.

Mr. Lieurance endeavored constantly for months,

but without success, however, to get from his co-Re-

ceiver in New York, and Attorney Ernst, information

w^hich was essential to round out the accounting- here.

The appointment of Arthur F. Gotthold and A. F.

Lieurance as temporary Receivers was made by United

States District Judge Augustus N. Hand on June 3,

1926, and shortly thereafter, to-wit: on or about June

9, 1926, their appointment as temporary Receivers was

made by the respective western jurisdictions.

Mr. Lieurance immediately proceeded to organize

the conduct of the business of the sixteen stores con-

stituting the chain. Shortly thereafter, Mr. Ernst

made a visit to California and held a conference with

Mr. Lieurance and Mr. Eliassen in relation to the con-

dition and the conduct of the business, and he re-

ported back to Mr. Gotthold in New York City. An
understanding was reached between the Receivers to

the effect that Mr. Lieurance had assumed and would

continue the direction of the actual conduct of the

business in all of the stores and that Mr. Gotthold had

assmned and would continue to direct all affairs con-

nected with the receivership which might arise in the

New York jurisdiction. Of course, the control of the

receivership was to be joint nevertheless.

About the first of October, 1926, Mr. Lieurance,

after conducting the business for four months, became
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confident that it would be impossible for Mr. R. A.

Pilcher to secure sufficient financial assistance to set-

tle with the creditors and take back the business, and

so advised his co-Receiver, and Mr. Pilcher, and

Messrs. McManus, Ernst & Ernst, Attorneys, that it

would be advisable to sell the stores as going concerns,

if possible.

On August 31, 1926, Mr. Lieurance had on hand as

assets of the receivership net cash amounting to the

sum of $228,178.08. At that time he reported this

fact to his co-Receiver, Arthur F. Gotthold, and

Messrs. McManus, Ernst & Ernst, the Attorneys in

New York City for the Receivers, and suggested that

if the business was to be continued for an appreciable

length of time, pending the refinancing of the busi-

ness by the stockholders of R. A. Pilcher Co., Inc.,

the greater part of the cash on hand would have to be

expended for merchandise to supply the stores foi-

the coming fall season.

Receiver Gotthold and Attorneys McManus, Ernst

& Ernst in turn conferred with a number of large

eastern creditors and Receiver Lieurance conferred

with a number of the large western creditors, and it

was found that the consensus of opinion among the

creditors was that the business could not be refinanced

and that the cash on hand should not be expended for

merchandise to replenish the stocks in the stores for

future operations, and that unless the stockholders of

R. A. Pilcher Co., Inc., gave definite assurance that

the business could be refinanced, or a satisfactory

settlement made, the cash then on hand should be pre-

served for distribution among the creditors, together
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with the proceeds of the sale of the remainder of the

property, after payment therefrom of expenses of the

receiversliip, inckiding Receivers' fees and Attorneys'

fees. It was also the consensus of opinion of the

creditors that an effort should be made to sell the

stores as e^oing concerns.

This plan was adopted and Mr. Lieurance pro-

ceeded at once to secure purchasers. To this end he

composed letters containing full information dealing

with the sixteen stores, both individually and collec-

tively, and sent copies thereof not only to prospective

purchasers who had made inquiries concerning the

sale, but mailed copies thereof to merchants through-

out the country who had made no inquiries but who

were in the merchandising business and whom he felt

might be interested in obtaining one or more of the

stores.

Where personal contact wdth those prospective pur-

chasers was possible, he called upon them personally,

and, where such contact was impossible, he coimnuni-

cated with them both by letter and telegram. While

thus making every possible effort to make the best

possible sales of the stores, he kept all of the sixteen

stores runnmg, giving to these matters his services,

not only during business hours, but at night and upon

most Sundays and holidays. As a result of his ef-

forts, all of the stores w^ere sold as going concerns,

some of said stores being sold separately and some in

groups, the last of said sales being comjDleted about

November 3, 1926, and all of said sales being made as

of August 31, 1926.
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A difference of opinion had arisen between the two

Receivers as to the best method of making the sales.

Receiver Gotthold contended that the method of sale

which would bring- tlie best results would be to call for

bids for all of the stores togetlier as a chain; whereas,

Receiver Lieurance insisted that the best price and

results could he obtained by calling for bids for the

stores either separately, or in groups, or as a whole,

and all as going concerns. The latter plan was

adopted.

Notices of Receivers' Sale were accordingly pub-

lished in various newspapers throughout the four

western jurisdictions, inviting prospective purchasers

to present sealed bids for each store separately, or for

groups of said stores, or for all of said stores as one

group. Niunerous bids were received, and, upon the

same being opened, the highest of said bids were ac-

cepted, subject to confirmation and approval by the

various (Courts in the w^estern jurisdictions, and the

aggregate gross amount received for all of the stores

was the siun of $257,600.00.

While efforts were being made by Mr. Lieurance in

the western jurisdictions to sell these stores, Mr. Gott-

hold and their Attorneys, Messrs. McManus, Ernst &

Ernst, were endeavoring to sell them in New York.

During this time, Mr. Lieui-ance kept in constant

telegraphic communication with his co-Receiver, Mr.

Arthur F. Gotthold, and with Messrs. McManus,

Ernst & Ernst, and learned from them that the best

offer they had received was $325,000.00, and this was

for all of the assets of the R. A. Pilcher Co., Inc.,

including not only the sixteen stores but also including
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the easli on hand, amounting to $228,178.07. Deduct-

ing the amount of cash on hand from the above men-

tioned bid of $325,000.00, leaves $96,821.93 as the best

offer received in the East for the stores. The total

amount received for the stores upon sale thereof as

above mentioned is $257,600.00, or $160,778.07 more

than the best offer received in the East for the stores,

all of which fully justified the adoption of Mr. Lieur-

ance's plan for the sale of the stores.

The stores had been conducted by the Receivers dur-

ing a period of practically five months, to-wit: from

Jime 3, 1926, to November 3, 1926, the date of the

sale of the last store. While the conduct of these

stores from August 31, 1926, until November 3, 1926,

in order that they might be sold as going concerns,

inured to the benefit of the purchasers to the extent of

the net profits made on sales over the counter during

that period, after pajTnent of all carrying charges

and nmning expenses, and after pa\Tnent for all mer-

chandise purchased during said period, still the

greater benefit inured to the estate and the creditors

thereof by reason of the stores having been kept open

and continued as going concerns.

Shortly after this suit was originally commenced

in the New York jurisdiction to procure the appoint-

ment of temporary Receivers, it was deemed necessary

for the creditors to cause, and they did cause, bank-

ruptcy proceedings to be instituted against R. A.

Pilcher (^o.. Inc., in New York City in order to de-

stroy prior liens of a number of small attaching

creditors in the various jurisdictions. Afterwards, it

was concluded by all parties concerned therein, how-
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ever, that it would be equally ecouoinical aud more

advantageous to the creditors of R. A. Pilcher Co.,

Inc., to keep the administration and liquidation of its

affairs throu.gh the receivership already in existence

instead of transferring its operation to the bank-

ruptcy court, and thus to a Receiver or Trustee to

be appointed therein. Hence, no further steps were

ever taken by the creditors to pursue the bankruptcy

proceedings.

AMOUNT AVAILABLE FOR CREDITORS.

The net amoimt of money obtained by the Receivers

from the liquidation of all the assets of the receiver-

ship, and which thus became available for the pay-

ment of creditors, after there should first be deducted

therefrom the fees for the Receivers and their Attor-

neys, and other necessary expenses of the receiver-

shi]), was the sum of $466,980.40.

The t<^tal amount of all creditors' claims, general

and preferred, tiled with the Receivers was $751,-

860.09; and the total amount of these claimed as gen-

eral claims was $746,043.75, and the amomit allowed

on the general claims was $718,794.12.

The total amount of preferred claims filed with and
allowed by the Receivers was $5,816.34, and these were

paid in full by the Receivers, and a dividend of 50%
was paid to creditors on the amount of general claims

allowed, that is to say, on $718,794.12.
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TRIP OF MR. HERSHEY TO NEW YORK CITY.

This trip by Mr, Hershey was absolutely necessary,

and authority was obtained from the Court to send

Mr. Hershey on to New York. The books of R. A.

Pilcher Co., Inc., which were all kept in the City of

New York, had been permitted to lapse on the 28th

day of February, 1926; that is to say, had not been

kept up to date subsequent thereto and prior to the

appointment of the Receivers on June 3, 1926.

Only a part of the claims against the Estate had

been filed with Mr. Lieurance, and the remainder had

been sent to New York; also, msiny of the claims in

the District of California had been filed with the San

Francisco Board of Trade, and they, instead of filino-

these claims with Mr. Lieurance in California, had

sent them to the Receiver in New York, thus causing-

delay and confusion. It was very difficult to coordi-

nate the business of the Receivers with part of the

claims in New York, and part of them in Oakland.

The original books of the Company being in New
York, Mr. Lieurance had no means of checking the

claims to determine their correctness. He made

nmnerous attempts to get from his co-Receiver in New
York information showing accurately the amount of

indebtedness as shown by the books of the Company,

and other information necessary to the handling of

the claims. Being unsuccessful in obtaining this in-

formation, realizing that time was being lost, and that

further complications would arise as a result of these

records being scattered, Mr. Lieurance, with the au-

thority of the Court, sent Mr. Philip A. Hershey,

Aecomitant for the Receivers, to New York for the
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purpose of going- over the books of the Company,

bringing the accounts up to date, checking them up

with the chiims, and doing whatever was necessary

to get the accounts reconciled with the claims and

know where things stood; to make an audit of the

accounts, as shown by the books of the R. A, Pilcher

Co., Inc., and obtain other necessary information in

connection with the verifying of the clauns that had

been filed, and were still to be filed against the Estate.

Upon Mr. Hershey's arrival in New York, he found

fJiat comparatively nothing had been done toward an

audit of the hooks and accounts of the Company. It

required ap]3roximately two weeks for him, working

day and night, to compile an accurate and authentic

statement of the various accounts, as shown by the

books of the Company, and he discovered, among

other things, that the total liabilities of the Company

were aj^proximately $140,000.00 more than the reports

from the East had theretofore shown.

Mr. Lieurance knew, and had known, that the

books and records of the R. A. Pilcher Co., Inc., had

been for some time in the hands of a firm of Account-

ants, who had been employed by Receiver Gotthold,

to-wit : the firm of S. D. Leidesdorf & Co. ; that some

of the creditors were located in and around New York

City. Knowing these things, he endeavored on numer-

ous occasions to obtain from New York City the in-

formation aliove referred to, but was unsuccessful in

his efforts. The answers he received to his requests

were that the information was not ready. Mr. Hershey

was away from Oakland on this trip during a period

of a total of thirtv-eight davs. While in New York
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City, he worked with S. D. Leidesdorf & Co. iii their

offices uijon the books and records of R. A. Pilcher

Co., Inc., for the purpose of obtaining all of the above

mentioned information which Mr, Lieurance had been

constantly seeking through correspondence, but was

unable to obtain.

COMPENSATION OF THE RECEIVERS AND THEIR ATTORNEYS.

Certain conferences, and certain telegraphic and

letter correspondence were had between the parties

in interest in relation to the ad interim allowances on

account of Receivers' fees and Attorneys' fees, which

conferences and correspondence commenced before

any of the applications were made in the western

jurisdictions for such allowances, extended through

the period while applications were being made in the

western jurisdictions for such allowances, and beyond

the time when the last of said ad interim allowances

was made in tlie western jurisdictions.

In the "Objections and Exceptions to Final Ac-

count and Report of the Receivers, also to the Petition

for Allowance of Fui'tlier Fees and Compensation to

Receiver Lieurance or to Edward R. Eliassen, Attor-

ney for the Receivers," filed herein by the Objecting

Creditors, they set up, in support of their said Objec-

tions and Exceptions, the aforesaid conferences and

communications.

Much of this corres])ondence appears in the Tran-

script of Record, and is set forth in the Opening

Brief for Objecting Creditors filed herein, at pages

13 to 38, inclusive, and, in relation to which corre-



21

s]H)iuU'iice, tiiey state in tlieir Openiiio' Brief, page 13,

^'The following telegraphic and letter correspondence

between the parties in interest exi)lains quite fully

the manner in which the amount allowed l)y the trial

court as fees to Receiver A. F. Lieurance and liis

Attorney, Edward R. Eliassen, was reached."

The S])ecial Master eliminated from his considera-

tion, so far as tlie final fixation of the fees of Receiver

A. F. Lieurance, and his Attorney, Edward R. Elias-

sen, are concerned, all of the conferences and the

comnumications above referred to, considering them

iramater-ial (Transcript, A'^ol. I, page 237; also page

180), and it is therefore apparent that these com-

munications and conferences do not fully or at all

explain ''the manner in which the amount allowed

by the trial court as fees to Receiver A. F. Lieurance

and his attorney, Edward R. Eliassen, was reached."

The amoimt of the od interim allowances is not one

of the issues involved in this ai)peal, and, therefore,

the manner in which the amount of these ad interim

allowances was reached is immaterial.

Counsel for the Objecting Creditors at the hearing

before the Special Master (Transcript of Record, Vol.

I, page 318), stated: "The only materiality I feel it

has is, it is cross-examination, and has as such a bear-

ing on the weight of the testimony given by Mr.

Eliassen and Mr. Lieurance respectively in regard to

the value of the services."

A meeting was held at the office of Mr. Kirk, Attor-

ney for the San Francisco Board of Trade, on De-

cember 9th, at which meeting were pi-esent Mr. Kirk,
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Mr. Walton N. Moore, Mr. Lieurance and Mr. Elias-

sen,

A controversy exists between Mr. Kirk and Mr.

Moore on the one hand, and Mr. Lienranee and Mr.

Eliassen on the other, as to the understanding reached

at this meeting, with regard to the tiling of applica-

tions for ad interim allowances to the Receivers and

their Attorney in the western jurisdictions, and as to

what transpired at said meeting; the latter contend-

ing that it was understood and agreed that they should

proceed at once to tile Petitions for and obtain ad in-

terim allowances in all of the western jurisdictions,

and then to report the aggregate thereof to Mr. Wal-

ton N. Moore; and further contending that it was

agreed that the first of these applications would be

made on the following day, that is to say, December

10th, to the United States District Court for the

Northern District of California, Southern Division,

at San Francisco, and that, having procured the ad.

interim allowances in San Francisco, Mr. Lieurance

and Mr. Eliassen should proceed at once to the North-

west and file like applications and procure Orders for

ad interim allowances in those various jurisdictions,

leaving the amounts of these allowances to the judg-

ment of the various Courts; and further contending

that Mr. Kirk, the Attorney for the Board of Trade

of San Francisco, suggested that it would not be

necessary for him to be ])resent upon the hearing of

the aforesaid ap])lications for ad interim allowances;

whereas, it is contended by the former that it was not

understood that Mr. Lieurance and Mr. Eliassen

should proceed with these applications at that time,
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Creditors' Committee for the purj^ose of determining-

what sums should be sought as ad interim, allowances

from the Courts in the western jurisdictions. The

testimony of these gentlemen is conflicting concerning

wluit was said and done at that meeting in relation to

the obtaiumg of ad inferirn allowances,—and growing-

out of this misunderstanding, has come the efforts on

the part of the Objecting Creditors to impugn the in-

tegrity and good faith of Mr. Lieurance and Mr.

Eliassen, and we believe that it is for this purpose

only, and not for the purpose of determining the rea-

sonable value of their respective services in this mat-

ter, that the letter and telegraphic correspondence

have been introduced into this proceeding.

The applications for ad interim allowances were

made in accordance with w^hat Mr. Lieurance and Mr.

Eliassen understood and believed to be the agreement

as reached at said meeting m the office of Mr. Kirk,

on December 9, 1926. The ]:)ai'ties in interest were

waiting in the East to know the aggregate of the ad,

interim, allowances in the western jurisdictions in

order to apprise Judge Hand as to their amount. It

was agreed by Mr. Moore, Mr. Kirk, Mr. Lieurance

and Mr. Eliassen that these amounts would be left

to the judgment of the respective Courts in the west-

ern jurisdictions. These amounts could not be deter-

mined until the applications were made and hearings

had.

There were two letters, however, which were intro-

duced in evidence, but neither of which is set forth in

Appellants' Opening Brief. The first of these letters
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was from Roberts, Johnson & Rand, of St. IjOiiis,

Missouri, dated December 29, 1926, to Mr. A. F.

Lieurance, and was introduced in evidence by counsel

for the Objecting Creditors, and appears at pages 502

and 503, Vol. II, Transcript of Record. The second

of these two letters bears date January 10, 1927,

being the reply of Mr. Lieurance to the first of said

two letters, and was introduced in evidence by Plain-

tiffs, and appears at pages 505 to 512, inclusive, Vol.

II, Transcript of Record. We resj^ectfull}^ invite the

attention of this Honorable Court to both of these

letters, and particularly to that of Mr. Lieurance,

which we feel is a complete answer to the unfounded

charges against Mr. Lieurance and Mr. Eliassen con-

cerning the ad interim allowances.

The first of these ad interim allowances was applied

for and made in the United States District Court in

and for the Northern District of California, Southern

Division, on December 10, 1926. Mr. Lieurance, in

his testimony at page 446, Vol. I, Transcript of Rec-

ord, describes generally what occurred in the various

Courts of the four western jurisdictions upon these

applications. We quote here from the testimony of

Mr. A. F. Lieurance:

"I accompanied Mr. Eliassen into the various
jurisdictions when applications were made for
temporary allowances. We went into the courts
in the ancillary juiisdictions, to ask for allow-

ances on account to the attorney and the Receiv-
ers, and went through with what I suppose is the
regular form of proceeding in the matter in

court, I was put on the witness-stand by Mr.
Eliassen and asked a number of questions,

whether I was the Receiver, and if I qualified,
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natural course of sucli thin2:s. I could not repeat
it all, word for word, but that is the nature of it.

Included in this was the application to pay a
dividend of 40 per cent. The Court asked about
what amount of money there was on hand, and
whether or not we could safely pay that lars:e a
dividend, and asked a number of questions in re-

gard to the condition of the estate, and how the

receivership was progressing, and [344] took

whatever interest the Court felt was necessary.

They asked how much comijensation the attorneys

and the Receivers were asking for on account.

When that question has been asked me I have
said, without exception, that that is a matter that

is to be left entirely to the discretion of the Court,

whatever seems to the Court fair and equitable is

all right.";

and

As shown on page 447, Vol. I of the Transcript of

Record, he states more specifically what occurred

upon the application to the United States District

Court in and for the Northern District of California,

Southern Division, as follows:

''As I remember it, the Judge asked if an
allowance had been made in any other jurisdic-

tion, and Mr. Eliassen replied there had not been,

but that an application (being the application of

Receiver Gotthold and the attorneys, Messrs. Mc-
Manus, Ernst & Ernst, referred to in the above
mentioned conferences and correspondence) had
been made for an allowance on account in New
York. He asked what the amount was, and Mr.
Eliassen said $10,000. The Court said, 'I will

make an order to that effect if that is satisfac-

tory.' Mr. Eliassen said: 'Anything that satis-

fies the Court.' I was asked how much I was
asking for. I said to the Court that this was a

matter to be heard in four jurisdictions, that I had
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set no fiefiire, and that it was a matter to be left

to the Court. He said he understood that. So
he said ' $10,000 to the receiver. ' I asked him what
division he would make of that, that I had done
all the work in the western jurisdictions, and Mr.
Gotthold had done none of it. He said, 'Why
not split it 50-50?' I said, 'Do you think that

would be fair?' After some hesitation he said,

'No, make it 75 and 25.' That ended the conver-

sation, or, rather, that ended the hearing;. I don't

think there was anything? else after that. The
order was made and that was the end of it.";

and

As shown on pages 447 and 448, Yol. I of the Tran-

script of Record, he states more specifically what oc-

curred upon the application to the United States

District Court in and for the Eastern District of

Washington, at Spokane, as follows:

"We went to Portland. Judge Bean was not
at home ; he was away, and would not be back for
some three or four days, or whatever time it was.
We made an appointment there at that particular
time to see him a subsequent date. We pro-

ceeded to Spokane. We had a hearing before
Judge Webster. Judge Webster asked how much
we were asking for [345] after he had approved
the payment of the 40 per cent dividend, and I
told him that that was a matter that was to he
left entirely to the Court. I emphasized that

fact. He said he understood that. He com-
mented upon the result of the administration, and
said that he was ready to fix the fee, and pressed
me for an answer as to how much I would expect.

I repeated that that was a matter that was to be
left to the Court, whatever to the Court seemed
fair and equitable would be satisfactory. He said,

'You must have some idea what the services are

worth.' I said to him, 'This is a matter of allow-

ance on account, as I understand it.' He said,
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'Well, wliat would you charc^e for the services
7*^

I said, 'If I were setting up a fee I would set it

at 5 per cent of the lEyross sales for the services
of the receivership.' He asked some questions
re,o;ardino- whether or not it was to be final, or
how much more work there would be, and I told

him T didn't know, but so far as I knew the next
dividend could be paid and the matter closed uj).

He said he thought that was fair and ri,2;ht, and
made the allowance. We proceeded to Seattle,

and Jud2,e Neterer
The Master. Q. At Spokane, was anythins;

said about Mr. Eliassen's fee?
A. Mr. Eliassen said to the Court, whatever

the Court felt was ri,^ht hnd fair would be all

right. There was the same procedure that had
taken place in San Francisco here. That was fol-

lowed substantially.
'

'

;

and

As shown on pages 449 and 450, Vol. II of the

Transcript of Record, he states more specifically what

occurred upon the application to the United States

District Court in and for the Western District of

Washington, at Seattle, as follows:

"When I say he was more particular, I mean
he took more time and went into the matter more
thoroughly. After the regular procedure, just

the same as had taken place in the other courts,

that is, the presenting of the statement, or the
report, he questioned me at some length regard-
ing the result obtained in the receivership. I

told him the result that we had obtained. As a
matter of fact, he had passed upon the work that

had gone on before, and was highly pleased with
the result of the sales, and commented upon the
manner in which the estate had been handled, and
said that it was one of the best that had come to

his attention. He asked me how" much I was ask-
ing for. I told him it was a matter to be left
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entirely to the Court. He said he understood
that, but I certainly had some idea what the ser-

vices were worth. I refrained as long as I could,
imtil I was asked the direct question, and felt

that I had to answer as to what I would expect
for the services. He also delved into the matter
as to whether or not the receivership was to be
closed up. I told him no, I did not believe so,

but that we wanted to pay the 40 per cent divi-

dend, and that there would be another dividend
later on, and so far as I knew, the matter could
be broua^ht to a close some time, possibly, in April,

or maybe earlier. He inquired about the amount
of sales in that particular jurisdiction, and I ^ave
it to him, and he took out his pencil and figured

out the amount at 5 per cent on the gross sales.

As I remember it, it figured up about $13,000.

He said, 'I don't think anybody can object to

that; however, are you going to make any other
application for fees?' I said, 'I don't know, it

depends on the amoimt of w^ork that has to be
done in the future.' He said, 'We will make this

f$12,000, and then if there is any other work done
later on we will attend to it when the final ac-

count is heard.' So that instead of figuring it at

5 per cent he took oi¥ $1,000 and made the fee

$12,000.";

and

As shown on ])ages 450 and 451, Vol. II of the

Transcript of Record, he states more specifically what

occurred upon the ai)plication to the United States

District Court in and for the District of Oregon, at

Portland, as follows:

"Virtually the same thing prevailed in the
court in Portland [347] Oregon, Judge J^ean took
considerable interest in the affair, and asked a
number of questions regarding the estate, and the
results obtained. He asked what had been done
in the other jurisdictions, and I told him. He
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said lie thought that was fair and equitable, and
he did not believe anybody could ol)ject to that,

and that he would make the order for 5 per cent
on the sales, and make that the final compensa-
tion so far as my compensation would be con-
cerned. He fi,2ured the 5 per cent on the across

sales. That is how it comes to be an odd fioiire.

That is the way these allowances were obtained.
There was no breach of confidence, and no effort

made to deceive the Court, and there was nothing-

done to influence the Court in any manner, except
just as I have told you.

That is substantially what has happened in

every j urisdiction.
'

'

It will be observed that together with these applica-

tions for ad interim allowances on account of Receiv-

ers' fees and Attorneys' fees, applications were also

made for orders from the respective Courts directing

the payment of preferred claims, and directing the

payment of a 40 per cent dividend to the general

creditors.

In the Orders made by the various Courts in the

western jurisdictions awarding ad interim allowances

to the Receivers, it w^as provided in each case, except

in the Eastern District of Washington, that a portion

of said allowance go to Mr. Gotthold.

An agreement was reached between Mr. Lieurance

and Mr. Gotthold that all allowances to the Receivers

in the western jurisdictions should belong to Mr.

Lieurance, and all of those awarded to the Receiver in

the original jurisdiction should belong to Mr. Gott-

hold. The first knowledge, however, that Mr. Lieur-

ance received from Mr. Gotthold that such a plan was
acceptable to Mr. Gotthold reached Mr. Lieurance



30

while in Portland, Oregon, on December 16th, by wire

from Mr. Gotthold from New York, dated December

16th, which w'as received at Oakland, California, at

9:44 A. M., and was forwarded to Mr. Lieurance at

Portland, Oregon, on that date.

Appellants, in their Opening Brief, at the l^ottom of

page 27 thereof, contend that it is a fair legal pre-

smnption that Mr. Lieurance received this telegram at

Portland sometime before 2:00 o'clock P. M. on. De-

cember 16, 1926, and prior to the hearing of the appli-

cation for ad interim allowances before the United

States District Court of Oregon, which, they say,

occurred after 2:00 o'clock P. M. of that day. At the

bottom of page 28 of Appellants ' Brief, Mr. Lieurance

is criticised for not having advised Judge Bean in

Portland of the aforesaid Agreement between himself

and Mr. Gotthold.

It is unfair to presume that this wire reached Mr.

Lieurance even as early as 2:00 o'clock P. M. on De-

cember 16th, as his secretary in forwarding the tele-

gram from his Oakland office sent it to his hotel in

Portland, where it would have to await delivery to

him upon his return to the hotel, in the event that he

were not there when the telegram arrived, and there

is nothing in the record to show that he was there

when it did arrive.

The fact is that the hearing of the applications

before the Court in Portland was had at 10:00 o'clock

A. M. on the 16th of December, 1926 (Transcript of

Record, Vol. I, page 327, testimony of Edward R.

Eliassen) ; also, in the telegram of December 16th,
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from Mr, Lieurance to Mr. Moore, page 32 of Appel-

lants' Opening Brief, the following appears: ''Work

completed liero this morning. Etc."

Immediately upon the completion of the applica-

tions and the securing of the Orders from all of the

western jurisdictions, Mr. Lieurance sent to Mr.

Walton N. Moore, at San Francisco, the above men-

tioned telegram, of date December 16, 1926, wherein

he states the amounts allowed to Mr. Eliassen, as

follows:

California jurisdiction,

at San Francisco $10,000.00
AVashington jurisdiction,

at Spokane 2,500.00
Washington jurisdiction,

at Seattle 5,000.00

Oregon jurisdiction,

at Portland 10,000.00

Total $27,500.00

and to the Receivers, as follows:

California jurisdiction, at San Fran-
cisco (divided 75% and 25%) $10,000.00

Washington jurisdiction, at Spokane,
(division to be made at final hear-
ing) 5,000.00

Washington jurisdiction, at Seattle,

(divided $12,000.00 and $1,000.00)... 13,000.00

Oregon jurisdiction, at Portland, (di-

vided $13,500.00 and $1,000.00) 14,500.00

Total $42,500.00

and Mr. Lieurance, from Portland, on the same day,

phoned this information to Mr. Love at Seattle, who

was a member of the New York Creditors' Commit-
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tee. Upon receipt of this telegram by Mr. Moore,

there was started a further line of correspondence,

both by wire and letter, some of which is set forth

in the Opening Brief for Objecting Creditors, and

which became, to some extent, quite personal on the

part of Mr. Moore and Mr. Kirk. As a part of this

Correspondence, there was a letter addressed from

Mr. Kirk to Mr. Eliassen, referred to on page 35 of

the Opening Brief for Objecting Creditors, to which it

is stated on page 36 of said Opening Brief that Mr,

Eliassen made no reply. This letter was received at

Mr. Eliassen 's office during his absence, and his sec-

retary answered it by letter to the Board of Trade,

444 Market Street, San Francisco, California, stating

that Mr. Eliassen was expected back shortly at his

office, and that all matters would receive his prompt

attention. (Transcript of Record, Vol. II, page 493.)

Mr. Eliassen was en route from Portland to Oak-

land on Saturday, December 18th. (Transcript of

Record, Vol, II, page 653.) The next day was Sim-

day. Upon his arrival at his office he saw Mr. Kirk's

letter and thereupon, in response thereto and instead

of writing Mr. Kirk, telephoned to Mr. Kirk arrang-

ing an interview, which interview was had on Mon-

day, December 20, 1926, at the office of Mr. Kirk,

there being present Mr. Eliassen, Mr. Lieurance, Mr.

Kirk and Mr. Moore. At this interview the whole

subject matter of said ad interim allowances and cor-

respondence in relation thereto was discussed.

Thereafter, written Objections and Exceptions were

prepared by the Objecting Creditors to the amounts
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of these anl iHierim allowanees, whieh said written

Objeeti<His and Exceptions weie not iSled at that time,

but four rertain Stipulations, one to be filed in eaeh

of the Courts of the western jnrisdietionss were made
and (altered into by and between A. F. Lieuranee and
Edward R. Eliassen, and the Creditors' Committee

lepresenting the eastern creditors of R. A- Pileher

Co., Ine.. by Walton X. Moore, authorized repres^ita-

tive, and Creditors* Ccanmittee repiesentinff western

creditors of R. A. PQcher Co., Ine^ by Walton X.

Moore, Chairman. AU of these Stipulations, consti-

tuting Receirers' Exhibit 12, and received in evi-

d^iee, were the same, except as to the title of the

Court and the dates and amounts of the original al-

lowances, and the amounts of the reduced allowances,

respectively. A copy of only one of these Stipula-

tions is contained in the Transeript of Record, and
appears in Vol. I, page 416, et seq. thereof.

By these Stipulations, each of the original ad ih-

terim allowances awarded to Mr. Eliassen on account

of Attorneys' fees, and each of the original ad iutrrim

allowanc-es awarded to Mr. lieuranee on account of

the Receivers' fees, was reduced by each of the Courts

originaDy fixing the same respectively, and the origi-

nal Orders were accordingly amended, with the result

that the aggregate of the ad mterim allowances to

Mr. Eliassen was reduced to flo.OOaOO, and the ag-

gregate of the ad iHterim allowances to Mr. Lieuranee
was likewise reduced to #15,OO0lO0l

In and by said Stipulations, it was further pro-

vided that said reduced allowances shcNild not be
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further reduced. And in and by said Stipulations

it was further provided that these respective Courts

should have the exclusive right to fix the fees and

compensation of the Receiver, A. F. Lieurance, and

the fees and compensation of Edward R. Eliassen,

Attorney for the Receivers in the above entitled pro-

ceedings, whether or not any further proceedings

were taken in bankruptcy proceedings then pending,

or in any other bankruptcy proceedings that might

be instituted thereafter. And by said Stipulations it

was further provided that the final fixation of the

fees of A. F. Lieurance, as Receiver, and of Edward

R. Eliassen, as Attorney for the Receivers in this

matter, should be made by the said Courts respec-

tively at the time of the hearing on the final account

of the Receivers herein, and that notice of the time

and place of such hearing should be given to all of

the known creditors of the Defendant company by

mailing notices to them at their last known addresses

at least thirty (30) days before such hearing, and

that no other or further fixation of their respective

fees should be made by said Court in the meantime.

By said Stipulations, it was further provided that

these Stipulations should not be construed to be any

limitation whatever upon the right of Receiver Lieu-

rance, or of his said Attorney, Edward R. Eliassen,

at the time of such final fixation of fees, to apply for

or receive additional fees or compensation for ser-

vices, either theretofore or thereafter rendered by

them, or either of them; or upon the right of any

creditor or creditors to oppose or contest any such

application or applications if and when so made.
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When tlie foregoiii^ij; Stipulations were made and

entered into, and the orders of the various Courts

amending the original Orders of ad interim, allow-

ances were made and entered, the above mentioned

conferences and letter and telegraphic communica-

tions were rendered immaterial so far as the question

of tlie reasonable value of the services rendered by

Mr. Lieurance, as Receiver, and by Mr. Eliassen, as

Attorney for the receivers, in this matter are con-

cerned.

Tlie Receivers had filed in each of the four western

jurisdictions their final account covering the entire

receivership, together with their final report accom-

panying said account, and together with the appli-

cation of Receiver Lieurance for additional compen-

sation to himself and for additional compensation for

Mr. Eliassen, his Attorney, and due notice thereof was

given to all of the creditors in pursuance of said

Stipvdations. The Objecting Creditors also filed their

Objections and Exceptions to each of the said final

accounts of the Receivers, and the application for

additional compensation to Receiver A. F. Lieurance

and to Mr. Eliassen, Attorney for the Receivers, in

each of the aforesaid four western jurisdictions.

Stipidations were made and entered into by the

parties in interest in each of the western jurisdic-

tions, by which it was agreed that all of these mat-

ters should be heard and determined together in the

United States District Court in and for the Northern

District of California, and Orders were made in said

Courts respectively to this effect. (See pages 164

to 168, inclusive, Transcript of Record, Vol. L)
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On September 20, 1927, an Order of Reference to

Master was made in the United States District Court

in and for the Northern District of California, South-

ern Division, referring said matters to Honorable

Harry M. Wright, Esq., as Special Master, to take

the testimony and report his findings and conclu-

sions thereon to the Court, and further ordering that

said matters be set for hearing before said Special

Master on October 11, 1927, subject to the convenience

of said Special Master.

HEARING BEFORE SPECIAL MASTER.

The hearing was accordingly set for October 11,

1927, and was eoimnenced on that day, and was fur-

ther heard on October 19, 1927, October 20, 1927, and

October 21, 1927, whereupon at the request of Mr.

Heney the matter was submitted on briefs, the final

brief of Objecting Creditors being filed on January 3,

1928.

At the outset of the hearing it was stipulated and

agreed that the Special Master should also return the

evidence taken. Mr. Joseph Kirk, attorney for the

San Francisco Board of Trade, and one of the attor-

neys of record for objecting creditors, was seriously

ill durmg the hearing and his testimony on certain

issues was stipulated into the record.

That a full and complete hearing was had before

the Special Master upon all of the objections and

exceptions urged by the Objecting Creditors against

the final Account and Report of the Receivers, and
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against the Application of Mr. Tiieurance for further

allowances to him on account of liis fees for services,

and Ills Application for further allowances to Mr.

Eliassen for his fee as attorney for the Receivers, and

against the pajanents made to Mr. Hershey, is evi-

denced by the Transcript of the Record filed herein.

From the report of the Special Master it clearly

appears that all of the testimony produced before him

was thoroughly analyzed and considered before mak-

ing his rei)ort, which appears upon pages 169 to 209,

inclusive, Vol. I of the Transcript of Record.

Full, complete and detailed statements in waiting

of the services rendered by Mr. Lieurance as Receiver,

by Mr. Eliassen as attorney for the Receivers in the

western jurisdictions, and by Mr. Hershey as ac-

countant foi' the Receivers in the western jurisdic-

tions were presented in evidence before the Special

Master, which statements were supplementd by the

oral testimony of these three gentlemen. No claim

is made by the Objecting Creditors that the services

of these three gentlemen as stated in their w^ritten

statements and in their testimony respectively w^ere

not rendered by them.

Experts were called by both sides concerning the

value of all of the services rendered by Mr. Eliassen

as attorney for the Receivers in the western jurisdic-

tions. Experts were called to testify as to the value

of all of the services rendered by Mr. Hershey as

accountant for the Receivers m all the western juris-

dictions. No experts were called to testify to the
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value of the services of Mr. Lieiirance rendered by

him in connection with this receivership.

It will be noted that Mr. Eliassen, in connection

with his services rendered to the Receivers, employed

other counsel to assist him whose fees amount to

$2,650.00, all of which Mr. Eliassen is called uiDon

personally to pay.

The Sjjecial Master, in his Report, foimd the rea-

sonable value of all of the services so rendered by

Mr. Eliassen to be the sum of $30,000.00, or $15,000.00

in addition to the $15,000.00 already received by him;

he further found the reasonable value of all the ser-

vices of Mr. Lieurance, as Receiver, to be the sum

of $35,000.00, or $20,000.00 in addition to the

$15,000.00 already received by him, and he further

found the sum of $10,750.00 to be the reasonable

value of all the services rendered by Mr. Philip A.

Hershey, and made the following recommendations

in his report

:

"(1) Tlie final and supplemental reports and
accounts of the Receiver should be approved as

rendered.

(2) The Receiver should be directed to pay
out of funds in his hands:

(a) To Philip A. Hershey, his accountant,

$769.71, in full of all demands.

(b) To Edward R. Eliassen the smn of

$15,000.00 in full of all services as attorney
for the Receiver.

(c) To A. F. Lieurance, in full of all ser-

vices as Receiver, the sum of $20,000.00.

(d) To the Special Master herein such rea-

sonable compensation as to this Court shall
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seem proper for his services herein, not ex-

eeedino- $1,500.00.

(3) The Receiver shall submit to the Court a
final supplemental account of his receipts and
disbursements, and pay any balance in his hands
and transfer any property otlier than money in

liis hands belono'ing- to the receivership as the

(^oui-t may direct; and thereafter be dis-

cliarg'ed."

Objections and Exceptions to the Master's Report

were filed by the Contesting Creditors, and, after a

hearing thereon in the United States District Court

in and for the Northern District of California,

Southern Division, at which hearing Mr. Francis .T=

Ileney, Mr. Grant H. Wren and Mr. C. A. Shuey,

attorneys representing the Objectors, and Messrs.

Edward R. Eliassen and Peter J. Crosby, Attorneys

representing Receiver Lieurance, were present, the

said Court rendered its Judgment and Decree, where-

in it overruled the Objections and Exceptions to the

said Report and Findings of the Special Master, and

wherein it approved, ratified and confirmed the Re-

port and Findings of the Special Master, and wherein

it further ordered, adjudged and decreed as follows:

"(1) That the final accounts and reports of
the Receivers be, and they are, hereby apjjroved,

ratified and confirmed as rendered.

(2) That the supplemental account and re-

port filed herein on behalf of the Receivers be,

and it is, hereby approved, ratified and con-
firmed.

(3) That the sum of Thirty Thousand Dollars

($30,000) be, and it is, hereby fixed as the com-
pensation to be paid to Edward R. Eliassen, at-

torney for the Receivers, in full for his services



40

rendered in the above-entitled matter in the

above-entitled Court and in the jurisdictions of

Oregon and Washing'ton hereinabove mentioned;
that the said Edward R. Eliassen has already

received Fifteen Thousand Dollars ($15,000) on
account of such services and that the Receiver A.

F. Lieurance be, and he is, hereby authorized

and directed to forthwith pay to the said Ed-
ward R. Eliassen the balance of Fifteen Thou-
sand Dollars ($15,000) in full for all services

rendered as attorney for the Receivers.

(4) That the sum of Thirty-five Thousand
Dollars ($35,000) be, and it is, hereby fixed as the

compensation of A. F. Lieurance, as Receiver in

the above-entitled proceeding in the above-entitled

Court and in the Courts in the aforesaid jui'isdic-

tions of the States of Oregon and Washington;
that he has already been paid Fifteen Thousand
Dollars ($15,000) on account and that he is here-

by authorized and directed to pay to himself

forthwith the balance of Twenty Thousand Dol-

lars ($20,000) in full for all services rendered by
him as receiver in the premises.

(5) That Philip A. Hershey, accountant for

the Receivers, be j^aid the further sum of Seven
Hundred and Sixty-nine and 71/100 DoUars
($769.71) in full for his services, and the said

Receiver A. F. Lieurance is hereby ordered and
directed to pay said sum forthwith to the said

Philip A. Hershey in the premises.

(6) That the said Receiver A. F. Lieurance
submit to the above-entitled Court a final sup-
plemental account of his receipts and disburse-

ments and pay any balance in his hands, to-

gether with the sum of Seventeen Hundred Dol-
lars ($1,700) (which said Receiver and his attor-

ney are informed is the apparent deficit for ex-

penses of administration incurred at New York
and which said sum they have agreed to pay out of
their allowances) to Receiver Arthur F. Gott-
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hold, at New York, and immediately thereafter

be dischar^^ed.

Dated, tliis 27th day of March, 1928."

At tlie last mentioned hearing, the Affidavit of Mr.

Grant H. Wren, set forth on pages 43 and 44 of

Ap])ellants' Opening Brief, was filed and received in

evidence. This Atftdavit refers to certain disputed

claims then pending in the United States District

Court in the original jurisdiction, and also to certain

expenses for Mr. Cardozo, as Master, and balances

alleged to be due to Mr. Gotthold for moneys which

he had personally expended. In this Affidavit are set

forth excer])ts from a telegram to Affiant from

Messrs. McManus, Ernst & Ernst, bearing date the

27th day of January, 1928, and from a letter of date

about the 8th day of February, 1928, from Messrs.

McManus, Ernst & Ernst to Mr. William Eraser,

chairman of the Eastern Creditors' Committee, and

wdiich communications referred to the claims and

expenses above mentioned.
"

In these communications so referred to in said

Affidavit, it is urged that moneys be reserved in the

western jurisdictions for the purpose of meeting

these claims and expenses. Upon said last mentioned

liearing, the matter of these expenses and disputed

claims was considered, and the attention of the trial

Court was called to a telegram of Mr. Gotthold to

Mr. Lieurance, under date of March 2, 1928, from

which telegram it appeared that approximately

$2,800.00 would be required to meet the above men-

tioned exjDenses in the New York jurisdiction. It
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was also shown to tlie trial Court that after the pay-

ment of the allowances recommended by the Special

Master, and the pa;\Tnent of the miscellaneous ex-

penses, there would be in the hands of the Receivers

in the western jurisdictions $1,124.18, thus leaving an

apparent deficit of about $1,700.00 to meet the ex-

penses in the eastern jurisdiction. Thereupon, Mr.

Eliassen and Mr. Lieurance agreed to contribute the

sum of $1,700.00 for the purpose of meeting said

apparent deficit, and thereupon an Order was made

in the premises, based upon such offer to contribute,

and thereafter said contribution was made as is

shown by the supplemental and final account of the

receivers, at pages 232 to 235, inclusive. Vol. I, Tran-

script of Record.

DISPUTED CLAIMS PENDING BEFORE SPECIAL MASTER
IN NEW YORK.

At the time of the hearing of the Objections and

Exceptions of the Objecting Creditors to the report

of Honorable H. M. Wright, Special Master above

referred to, a report had not yet been made by Hon-

orable Michael -J, Cardozo, Jr., Special Master in New
York, before whom these disputed claims were pend-

ing.

In the interest of justice, we deem it proper to

apprise this Honorable Court of subsequent proceed-

ings in this matter in the United States District

Court, Southern District of New York, in which an

Order was made by Honorable Augustus N. Hand,

dated December 10, 1928, the effect of which, we be-
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lieve, completely eliminates the question raised by

the Objecting- Creditors in their Brief, at page 4G

thereof, wherein they say "No provision has been

made for the pa\anent of the additional $10,000.00

of creditors' claims which are in litigation," A copy

of said Order came to the hands of A. F. Lieurance

from Messrs. McManus, Ernst & Ernst, Attorneys for

the Receivers in the eastern jurisdiction, of which said

order the following is a copy:

''United States District Court

Southern District of New York

Sidney Gilson, Herman Avrutine and

Samuel Avrutine, co-partners en-

gaged in business as National Gar-

ment Co.,

Complainants,

-against-

R. A. Pilcher Co., Inc.,

Defendant.

In Equity

No. 37/146

The Receivers herein having filed their final

account, and reports having heretofore been filed

on behalf of the Receivers, and it appearing that

an order has heretofore been entered on March
27, 1928, approving and ratifying the final ac-

comits and reports of the receivers in all ancillary

proceedings, and it further appearing that in-

sufficient moneys have been received by the Re-
ceivers in this proceeding to meet all of the obli-

gations incurred or undertaken by the Receivers,

and that an agreement has been made to reduce
the amount to be paid to Urie F. Mandle, one of

the claimants, and it further appealing that

Michael H. Cardozo, Jr., the Special Master
heretofore appointed herein, has reported to this
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Court liis findmsjs and such findings have been
confi Tilled excepting only the claim of Urie F.

Man^dle, above referred to, and it appearmg that

consent to the entry of this order has been given

on behalf of the claunant Urie F. Mandle,

Now, THEREFORE, after hearing McManus, Ernst
& Ernst, Esqs., by Walter E. Ernst of counsel,

on behalf of the Receivers, it is hereby

Ordered and decreed that the final accounts of

the Receivers be and they hereby are approved,

ratified and confirmed as rendered; and it is

further

Ordered and decreed that the said Arthur F.

Gotthold and A. F. Lieurance as Receivers here-

in, on making the payments hereinafter set forth,

be and they hereby are discharged as such Re-
ceivers and their bond or bonds heretofore given

are cancelled and discharged; and it is further

Ordered and decreed that out of the funds

now in his possession, as set forth in the annexed
account, Arthur F. Gotthold, as Receiver, shall

make the following pa3rments: to Michael H.
Cardozo, Jr., for his services as Special Master,

the smn of One thousand Dollars ($1,000); to

Robert F, Stephenson, as Referee, the sum of

One hundred eighty-four and 75/100 Dollars

($184,75) ; and that the balance in his possession,

as set forth in the annexed account, to-wit: Four
hundred ninety-nine and 76/100 dollars ($499.76)

be paid to Urie F. Mandle, or his attorneys, in

full and complete settlement of the claim of the

said Urie F. Mandle against the defendant above

named.

Dated, New York, N. Y., December 10, 1928.

Augustus N. Hand,
United States Circuit Judge."

We deem it further pro])er to apju-ise this Honor-

able Court of the fact that on November 21, 1929,

Attorney Edward R. Eliassen received from Arthur
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F. Gotthold, one of the Receivers in this matter, the

following telegram

:

"Edward R. Eliassen,

1203 Central Bank Bldg.,

Oakland, Calif.

ALL CI-ATMS HEARD BEFORE CARDOZO HA\T. BEEN"

DISPOSED OF STOP MONEYS DIRECTED TO BE PAID BY
ORDER JUDGE HAND DECEMBER TENTH HAVE BEEN
PAID STOP THAT ORDER FINALLY DISCHARGED EQUITY
RECEIVERS UPON MAKING PAYMENTS.

ARTHm F. GOTTHOLD."

On page 42 of their Opening Brief, the objectmg

creditors refer to the Final Account of Receiver Lieu-

rance, and the balance on hand as shown by said

Final Account, amounting to $41,975.28.

A supplemental account, however, was filed at the

time of the hearing before the Master (Master's Re-

port, Vol. I, page 170, Transcript of Record), and,

by stipulation of the parties, was considered by the

Master at said hearing and in his Report, and which

supplemental account was confirmed and approved

by the trial Court at the hearing of the Objections

and Exceptions to the Report. (See page 230, Vol. I,

Transcript of Record.) This supplemental account

and report are not set forth in full in the transcript,

but, by stipulation, and upon an Order granted there-

on, the original of said supplemental account and

report, desigjiated as Document No. 67 in the files of

the Clerk of the said United States District Court,

together with other documents, were transmitted to

the Clerk of the United States Circuit Court of Ap-

peals for use upon this appeal, as is indicated on

page 805, Vol. II, Transcript of Record.
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By this supplemental account there was shown to

be a balance on hand of $38,694.86.

After the payment of the aforesaid additional al-

lowances to Mr. Lieurance, Mr. Eliassen and Mr.

Hershey, and the payment of certain expenses of the

Receivership, there was finally left in the hands of

the Receivers in the western jurisdictions the sum of

$2,760.85, which included the $1,700.00 contributed

by Mr. Lieurance and Mr. Eliassen, and which said

sum of $2,760.85 was forwarded to Arthur F. Gott-

hold, co-Receiver at New York, on or about the 30th

day of March, 1928.

In the Opening Brief of Objecting Creditors at page

45, computations appear showing the aggregate sums

allotted in both jurisdictions to attorneys and receivers,

the aggregate total tliereof amounting to $95,000.00,

and the statement is made that this amount was '

' one-

fifth of the total net amount obtained by the Re-

ceivers from the sale of assets which were thus made
available for payment of dividends to creditors, re-

ceivers' and attorneys' fees, and expenses of admin-

istration.
'

'

They fail to state, however, that the gross amount
of cash received by the Receivers and handled by Re-

ceiver A. F. Lieurance was approximately $900,000.00.

ARGXJMENT.

The questions involved upon this appeal are:

First—Did the trial Court err in any of the

particulars set forth by the Appellants in their
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Assignment of Errors, appearing in Transcript

of Record, Vol. II, pages 808 to 811, inclusive 'i

Second—Was there any manifest abuse of dis-

cretion on the part of the trial court in the exer-

cise of its discretion in fixing the siun of $30,-

000.00 as the reasonable value of all of the ser-

vices of Edward R. Eliassen as attorney for the

Receivers?

Third—^Was there any manifest abuse of dis-

cretion on the part of the trial court in the exer-

cise of its discretion in fixing the smn of $35,-

000.00 as the reasonable value of all of the ser-

vices of A. F. Lieurance, Receiver'?

EMPLOYMENT OF PHILIP A. HERSHEY AS ACCOUNTANT FOR
THE RECEIVERS, THE SERVICES RENDERED BY HIM AND
THE VALUE THEREOF.

At this point we respectfully invite the attention of

this Honorable Court to the Order in ancillary pro-

ceedings appointing Receivers, etc., and to that por-

tion of said Order appearing in Vol. I of the Tran-

script of Record, page 32, which says

:

"That said Receivers are authorized to do all

and any things and enter into all or any agree-
ments as may be deemed by them necessary or
advisable to preserve and protect the said prop-
erty or assets; in their discretion to employ and
discharge and to fix the compensation of such
officers, agents and employees as may, in their
judgment, be necessary or advisable in the admin-
istration of this estate; to employ accountants
and counsel, and to make such pa^nnents and dis-

bursements as may be needful or proper in the
preservation of the assets of the defendant."
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An order Continuing Receivers and Making Them
Permanent with all powers and duties mentioned and
set forth in the order of their aj^pointment as tempo-
rary receivers appears in Vol. I, Transcript of Rec-
ord, pages 36 to 39, inclusive, and in said last men-
tioned Order the employment by the Receivers of

Philip A. Hershey & Co. as accountants, and of Ed-
ward R. Eliassen as attorney for the Receivers are

confirmed and approved.

We deem it unnecessary to relate here in detail the

services rendered by Mr. Hershey as accountant for

the Receivers in this matter, inasmuch as his state-

ment in detail of his said services is on file and in

evidence and appears in Vol. II, Transcript of Rec-
ord, at pages 785 to 798, inclusive, as Plaintiff's

Exhibit No. 4. The Objecting Creditors do not deny
the rendition of any of these services. This written
statement of services was before the Special Master,
who found the reasonable value thereof to be $10,-

000.00.

Mr. Willis Lilly, connected with the firm of Mc-
Laren, Goode and Co., certified public accomitants,
testified that the value of Mr. Hershey 's services was
$11,250.00, figured on a basis of 2624 hours, counting
seven hours to a day. Mr. Andrew F. Sherman, a
certified public accountant, called as an expert to tes-

tify to the value of Mr. Hershey 's services, fixed such
value at $15,000.00. Mr. Hershey, himself, testified

to the value of his services and fixed the value of the
same at from $4.00 to $10.00 per hour for approxi-
mately 2600 hours, which, taken at $4.00 an hour,
would amomit to $10,400.00. Mr. Lieurance testified
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that he not only gave personal consideration to the

value of Mr. Hershey's services, but likewise made
inquiry of Mr. Willis Lilly, of the firm of McLaren,

Goode and Co., before making final payment to Mr.

Hei'shey.

No contrary evidence was offered ))y the Objecting

Creditors as to the value of these services. There is

no evidence in the record of this case showing either

that the services alleged b\^ Mr. Hershey and Mr.

Tjieurance to have been performed by Mr. Hershey
were not performed, or that any thereof were un-

necessary, or that said services, or any thereof, were
inefficiently performed, or that the value of said ser-

vices is less than $10,000.00.

It is contended by the Objecting Creditors that Mr.
Hershey was employed at an agreed salary of $300.00

per month. The only evidence in the record to this

effect is that of Mr. Ernst, whose deposition was taken
in New York and who, among other things and in

this respect, said, ''At that tune (meaning the time
of the conference at Oakland, California, July 1,

1926), Mr. Lieurance told me that Mr. Hershey w^as

receiving a salary of $.300.00 per month."

We respectfully submit, however, that Mr. Hershey
was not employed on a salary basis of $300.00 per
month or any other fixed sum, and further that Mr.
Lieurance did not tell Mr. Ernst that Mr. Hershey
was receiving a salary of $300.00 per month or that
he was employed on a salary basis.

Concerning this matter we quote from the testi-

mony of Mr. Lieurance:
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"At that first talk, nothing was said by either

myself or Mr. Hershey about the amount of his

compensation, because we knew nothins; about the

extent of the work that would be done, or the

receivership; and it was some day or two after

the first talk before there was anythins: said about
a fee, and then the talk, in substance, was that we
did not know what the value of the service or the

amount of the work would be, and there was no
value that [205] could be fixed on the services;

and Mr. Hershey said he would have to have a

drawing; account because he had office expenses,

and had his help to pay, and so on. * * * The
amount that his drawing; account should be was
not discussed at that time. * * * No one

knew what the extent of the work would be.
* * *>>

(Vol. I, Transcript of Record, pa2;e 245.)

''After that we did discuss the amount to be

paid. That was probably three, or four, or five

days, probably five days after we learned some-

thing; about tlie receivership.

"The talk on that occasion was not definite; the

amount was not definitely fixed then, but he would

have to have a drawing; account; there was no

way to fix the amount. * * * He would do

the^ work, and whatever was ri.ght and fair would

be agreeable; that was substantially the talk at

that time."

(Vol. I, Transcript of Record, page 246.)

"I let Mr. Hershey go ahead with his work,

with no understanding between us as to what his

compensation would be, until Mr. Walter Ernst

came out from New York, and Mr. Ernst asked

me how much I would have to pay Mr. Hershey,

and I told him I did not know ; and then I had a

talk with Mr. Hershey about how much he would

have to have on account, and he told me he would

have to have from $250 to $300 a month, and

that month we paid hun $250 and he said that

was not sufacient to take care of his bills, etc.,



51

and I paid him $300 a month, and also paid him
$50 back pay for the first month.

"Mr. Ernst arrived here abont Jnne 30. The
$250 paid to Mr. Hershey was not for the montii
of May. I don't remember when tlie ])ayment
was made but it was made some time afterwards,
I could not tell you, without lookino,- it up,
whether it was after I had the talk with Mr.
Ernst; it will show on the record. After I had
this talk with Mr. Hershey, in which he said he
would have to have $300 a month, Mr. Ernst
asked me about it and I told him Mr. Hershey
would have to have a drawin.o- accomit of $300 a
month. There was no further talk between my-
self and Mr. Ernst about it ; he said that was fair

enough or something to that effect and the subject

was dropped then."

(Vol. I, Transcript of Record, page 247.)

In addition to the testimony and as physical evi-

dence of the labor j)erformed by Mr. Hershey in this

receivership there were l^efore the Special Master the

records, documents, vouchers, books and accounts, and

miscellaneous memoranda prepared and kept by him

as the accountant for the Receivers. Thus the Special

Master was able to obtain an intimate and complete

knowledge of the services rendered by Mr. Hershey,

as said accountant, and which the Special Master

described in his report (Vol. I, Transcript of Record,

page 197) as "laborious services efficiently per-

formed." In fact coimsel for the Objecting Creditors

stated before the Special Master that the receivership

was verjf efficiently conducted.

Mr. Gotthold, in his letter to Mr. Lieurance (Ob-

jecting Creditors Opening Brief, page 37) speaks of

"the splendid work you have done in disposing of
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the stores," and Mr. Walton N. Moore, in his letter

of December 10th, 1926, to William N. Frazer (Ob-

jecting Creditors Opening Brief, page 18) says

''nearly all of the tvork has been done out here

where the property was located and the results pro-

duced by Lieurance have been very creditable."

The sum of $10,000.00 paid to Mr. Hershey was for

services rendered to about April 30, 1927, the addi-

tional $750.00 was for services rendered between that

date and the date of the hearing of Objections and

Exceptions before the Special Master in October,

1927, and the sum of $19.18 was allowed to Mr. Her-

shey for moneys by him expended.

We respectfully contend that the aforesaid services

of Mr. Hershey contributed to and helped to make

possible the very creditable showing of Mr. Tjieurance

in the conduct of this receivership, and that Mr.

Lieurance was fully justified in the employment of

Mr. Hershey, as such accountant, and in the pay-

ments he made to Mr. Hershey for all of these ser-

vices.

We therefore respectfully submit that the trial

Court did not err in approving and confirming the

report of the Special Master in relation to his find-

ings as to the value of Mr. Hershey 's services, nor

did it err in ordering and directing the further pay-

ment of $769.18 to Mr. Hershey, which payment was

recommended by the Special Master after hearing the

evidence in relation thereto.
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EMPLOYMENT OF EDWARD R. ELIASSEN, AS ATTORNEY FOR
THE RECEIVERS, THE SERVICES RENDERED BY MR.

ELIASSEN, AND THE VALUE THEREOF.

The record in this case shows that Mr. Walton N.

Moore sug-gested to ]Mr. A. F, Lieurance that this

Receivership be handled thi-ough the San Francisco

Board of Trade, and that Mr. Lieurance employ the

Attorneys of the San Francisco Board of Trade to

act as the Attorneys for the Receiver.s in the western

jurisdictions. This sug;^estion was taken under ad-

visement by Mr. Lieurance, and thereafter by him

refused, and he thereupon employed Mr. Edward R.

Eliassen to act as the Attorney for the Receivers in

the western jurisdictions. Mr. Eliassen immediately

entered upon the performance of his services as such

Attorney, and continued to serve as such throu.ahout

the Receivership.

A complete detailed written statement of the ser-

vices rendered by ]Mr. Eliassen in this Receivership

was filed and received in evidence before the Special

Master, and appears in Vol. II, Transcript of Record,

at pages 554 to 735 inclusive, and is designated ''Re-

ceivers' Exhibit No. 3." As shown by this Statement

of Services, Mr. Eliassen, as Attorney for the Re-

ceivers in the western jurisdictions, was required to

be away from his office, and entirely out of the State

of California, for approximately seventy-six (76)

days. From the oral testimony of Mr. Eliassen before

the Special ^Master, it is shown that there was hardly

a day from the 4th day of June, 1926, to the 1st day

of September, 1927, that he did not perform some

professional service in connection with the business

of the Receivership.
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For detailed information as to the professional ser-

vices rendered by Mr. Eliassen, we respectfully invite

the attention of this Honorable Court to said "Re-

ceivers' Exhibit No. 3."

There is no denial in the record of the services ren-

.

dered by Mr, Eliassen, as Attorney for the Receivers

in this matter, but, in the Openinp: Brief for

Objecting' Creditors, they seek to minimize the

value of the services so rendered by him, and even

sugs^est that the legal assistance and guidance ren-

dered by him to the Receivers could have been more

efficiently performed by the Attorneys for the San

Francisco Board of Trade. There is not a single

word in the record in this case to show that the Attor-

neys for the San Francisco Board of Trade could

have performed the legal work connected with this

Receivership in any particular fnore efficiently, more

conscientiously, more economically, or with greater

dispatch than it was performed by Mr. Eliassen.

The Objecting Creditors, in their Opening Brief,

page 57, in a further attempt to minimize the value

of the services rendered in this Receivership by Mr.

Eliassen, state:

''It is undoubtedly true that Mr. Eliassen de-

voted a very substantial amount of his time to

these receivership matters during the first two

months of his employment."

To this contention, no better answer suggests itself

to us than to quote from the Report of the Special

Master as the same appears in Transcript of Record,

Vol. I, page 201

:
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''The answer to this suggestion (the suggestion

of Mr. Heney that a fee of $100.00 per day for

a period of five months would amount to $15,-

000.00) is that a period of five months does not

by any means represent the ])eriod of service,

which continued until the filing of the final re-

port in May, 1927, to take no account of the time
occupied in prei)aring for this hearing. The
stores were sold at the close of the five months'
period, but after that the claims were determined
and a great deal of necessary work done."

These findings b}^ the Special Master are fully sup-

ported by Mr. Eliassen's above mentioned written

Statement of Services, which sets forth in detail what

services he performed subsequent to the selling of

the stores, the last of which was sold on November 3,

1926, and these services so performed are set forth

commencing on page 636, Vol. II, Transcript of

Record, to and including page 735 of the same volume.

It is not true that this was Mr. Eliassen's first

experience as Attorney for a Receiver, as stated in

said Opening Brief. Mr. Eliassen had been practising

law for approximately thirty years, and he testified

in this case that he had acted as Attorney for Re-

ceivers in bankruptcy matters. However, there is no

evidence in this record to the effect that the said ser-

vices of Mr. Eliassen were not ef^ciently performed.

It is a matter of common knowledge that a Re-

ceiver in such a case as this requires the assistance

and guidance of a competent lawyer, and, of neces-

sity, constantly turns to him for aid. When the

Attorney for the Objecting Creditors stated before

the Special Master that the Receivership was very

efficiently conducted, he, of course, fully realized that
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this included the work of Mr. Eliassen; when Mr.
Gotthold, in his letter to Mr. Lieurance, spoke of

''the splendid work in disposing- of the stores," he,

too, being an Attorney, realized the importance of the

services of the Attorney for the Receivers in connec-

tion therewith, and, when Mr. Walton N. Moore
stated in his letter to Mr. Fraser that "the results

produced by Mr. Lieurance had been very creditable,"

he, likewise, knew that the services of the Attorney
for the Receivers contributed in no small degree to

these "creditable results."

A letter, bearing date August 9, 1927, addressed
To the Honorable, the Judge of the District Court
of the United vStates, San Francisco, California, by
Weber Showcase & Fixture Company, one of the

largest creditors (its claim being in the neighborhood
of $35,000.00), is set forth in Vol. I, Transcript of

Record, at pages 419 and 420, and was offered in evi-

dence by Plaintiffs, wherein they say:

"It has come to our attention that Mr. A. F.
Lieurance and his Attorney, Mr. Eliassen, have
met with certain opposition in the matter of the
settlement of the financial accoimts of the Re-
ceivers in the Pilcher matter,

"Our claim was probably one of the largest in
this matter (being over $35,000) and we, there-
fore, know that this receivership possessed manv
complications and was very difficult to handle.
These men have done a splendid piece of work,
and we feel that their efforts should be recog-
nized to the extent that nothing is done to hinder
the winding up of this matter.

"We want to go on record as not raising any
objections to the fees being paid according to the
Court's Order."
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Another letter, bearing date July 27, 1927, ad-

dressed to Mr. William Fraser (who was Chairman of

the New York Creditors' Committee), by A. V. Love
Dry Goods Coni])any, another one of the creditors in

this matter, is set forth in Transcript of Record, Vol.

I, pages 420, 421 and 422, wherein the writer, Mr. A.

V. Love, who was a member of the New York
Creditors' Conmiittee, states, among other things:

"I am strongly of the opinion that these men
have done a splendid piece of work, as I have
written vou before,*******

''I want you to know that the A. V. Love Dry
Goods Company, or the writer, has not been or
IS not a party to any objections that have been
raised to these fees being paid according to the
Court's order, and as you know we are one of
the heaviest creditors.*******
**You must know that the assets of this com-

pany w^ere on the Pacific Coast and that the w^ork
was actually done out here and that anv compen-
sation that should be rendered should be to those
who did the work, and that was on the Pacific
Coast by Mr. Lieurance and his attorney.

''Therefore, I sincerely hope that you will use
your influence to have this imfair opposition to-
wards Mr. Lieurance and Mr. Eliassen with-
drawn."

Still another letter, dated ''Portland, Oregon, Sep-
tember 6, 1927," addressed to A. F. Lieurance, Re-
ceiver R. A. Pilcher Co., Central Bank Building,
Oakland, California, by Journal Publishing Co., an-
other of the creditors in this matter, is set forth in
Vol. I, Transcript of Record, pages 422 and 423,
wherein the following appears:
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"Our attention has been called to the fact that

a remonstrance has been filed against the allow-

ance of the fees for the attorney and receiver in

the above matter,

"The Journal, as a creditor of the estate, is

well pleased with the manner m which its busi-

ness has been handled and the dividend that we
have received is unusually large under the cir-

cumstances.

"We take this opportunity to assure you that

we have no objection to any fees for both the

receiver and the attorney that the court has or

may allow in this matter. We feel perfectly sat-

isfied that the court will treat both the receiver

and his attorney and the creditors justly and
fairly."

Another letter, bearing date "Portland, Oregon,

September 7, 1927," addressed to Mr. A. F. Lieur-

ance. Receiver of R. A. Pilcher Co., Central Bank
Building, Oakland, California, by Lowengart & Com-

pany, another one of the creditors in this matter, is

set forth in Vol. I, Transcript of Record, pages 423

and 424, and which recites:

"We have just heard that certain creditors of
the Pilcher Company have ol)jected to fees that
have been allowed by the Judges of the United
States Court to you and your Attorney for ser-

vices rendered.

"We, as creditors of the Pilcher Company, have
been well satisfied with the work that you and your
attorney have done. The results you have ol:>-

tained have been satisfactory to us. We are per-
fectly willing and satisfied that the Court, which
has knowledge of all of the work that has been
performed, fix a fee that it thinks fair and rea-
sonable for you and your attorney.

"There will be no objection on our part to this
procedure which we think is fit and proper."
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A number of the leading attorneys of the San Fran-

cisco Bar eminently qualified to testify regarding the

value of the services rendered by Mr. Eliassen were

called by the Plaintiff and gave their testimony before

the Special Master.

Mr. Eliassen 's written statement of his services had

been submitted to them for examination, and, when

asked upon the witness stand as to their opinion of

the value of these services, they testified as follows:

Mr. Charles H. Sooey testified that the reasonable

value of the services of Mr. Eliassen is $42,620.00;

Mr. C. M. Bradley testified that the reasonable value

of Mr. Eliassen 's services is from $25,000.00 to $30,-

000.00: and Mr. John L. McNab testified that the

reasonable value of Mr. Eliassen 's services is $36,-

000.00.

Other prominent attorneys were called by the Ob-

jecting Creditors to testify as to the value of the

services of Mr. Eliassen, to-wit: Mr. William J.

Hayes, who for a number of years occupied the posi-

tion of Referee in Bankruptcy in the Federal Court,

gave, as his opinion, that the value of the services

rendered by Mr. Eliassen was $25,000.00; Mr. A. B.

Kreft, who, at the time of giving his testimony, held

the official position of Referee in Bankruptcy in San

Francisco, gave as his opinion that from $20,000.00

to $25,000.00 would be fair and reasonable compensa-

tion for the services performed by Mr. Eliassen; Mr.

Milton Newmark stated that in his opinion $20,000.00

would be a fair and reasonable compensation for the

services performed by Mr. Eliassen in this matter.
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Mr. Eliassen places the reasonable value of his ser-

vices at $30,000.00.

Out of the fees allowed to Mr. Eliassen for his

services in this matter, he has been required to pay

for the services of attorneys employed to assist him

in the northern jurisdictions the sum of $2,650.00,

leaving for himself the sum of $27,350.00, out of

which he has also voluntarily contributed his propor-

tion of the $1,700.00 jointly contributed by him and

Mr. Lieurance, and which was sent with other moneys

to Mr. Lieurance 's co-Receiver, Mr. Gotthold, in New

York City. (Transcript of Record, Vol. I, page 233.)

We have examined the authorities cited in the

Opening Brief for Objecting Creditors, and have

noted the excerpts from these decisions as set forth in

said Opening Brief. We respectfully submit that in

none of these cases is there established any rule or

formula that might be serviceable in any general way

as a method of computing the amount to be allowed in

the case at bar.

In passing, we beg leave to invite the attention of

this Honorable Court to the quotation from the case

of Wilkinson v. Washington Trust Co., 102 Fed. 28,

cited by Objecting Creditors at pages 59 and 60 of

their Brief. Upon comparing this quotation with the

original in said report, we find the same to be incor-

rect in this, that it omits language used by the Court

indicating that the Reports of the Receivership there

in question involved nothing more than a simple

narrative of his acts, and an account of his Receipts
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and Disbursements. (Italics mivs.) This omission

was, without doubt, unintentional.

Again comparing the quotation a])i)eai'in,o- on pages

51 and 52 of Opening Brief for Objecting Cred-

itors, we find no portion of the original decision

in any manner stressed by the use of capital

letters or by italics. But, no doubt, the writer of the

Opening Brief unintentionally omitted to state that

these capitals and italics were his.

There is other language of the Court in this last

named case however which we deem proper to call

to the attention of this Honorable Court. Tt appears

at page 31, Vol. 102, Federal, as follows:

"We are of the opinion that the action of the
circuit court in the premises was just and right,

and, even if the issue were doubtiPul, we should
not disturb or reverse its action unless the record
disclosed a clear mistake of fact, or a plain error
of law. A court of equity has the power to fix the
compensation of the receiver it appoints. He is

its creature,—one of the means by which it exer-
cises its power. In the administration of a trust

by a court through its receiver, the chancellor,

who appoints, supervises and directs his action,

necessarily knows, better than any record can
teach an appellate court, what his appointee has
done, and what is a just and reasonable com-
pensation for his services. His allowances of
this character ought to be, and are, largely dis-

cretionary with the chancellor, au(^ they shoidd

not he disturhed unless there has been a manifest
disregard of right and reason." (Italics ours.)

It is respectfully submitted that after Mr. Eliassen

was appointed by the Receivers as their Attorney in

the western jurisdictions, his appointment as such
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Attorney was approved by the Court appointing them

in the western jurisdictions. As such Attorney, he

assisted in the administration of the trust by all four

Court in the western jurisdictions, and these Courts

necessarily knew what he had done as Attorney for

the Receivers, and what would be a just and reason-

able compensation for these services; any amount,

therefore, fixed and allowed by the trial C\)urt as the

reasonable value of such services, should not he dis-

turbed unless there has been a manifest disregard of

right and reason on the part of the trial Court in so

doing.

In Tardy's Smith on Receivers, Vol. II, page 1723,

it is stated:

"In some instances, there is a statute to the
effect that the compensation shall be such rea-

sonable smn as the nature of the case justifies.

It is evident that such a statute is not of much
aid to a court, and is nothing more than a codifi-

cation of what any court would say without
reference to any statute. When thus left to their

own resources in the matter, courts have found
it impossible to establish any rule or formula that

might be serviceable, in any general way, as a

method of computing the amount to be allowed.

The situation in that regard is revealed by the
fact that courts have said, and no court seems to

have denied, that the compensation must be fixed

in each case on its merits, as it arises." (Italics

ours.)

In the case of Heffron v. Rice, 41 American State

Reports, page 271, at page 277, the following appears

:

**The author (High, on Receivers), in Section
783, also lays dowTi the doctrine that, as a general
rule, the compensation should correspond with
the degree of business capacity, integrity and
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responsibility required in tlie management of the
affairs entrusted to him, and that a reasonable
and fair compensation should be allowed, accord-
ins: to the circumstances of each particular case."

(Italics ours.)

We take occasion to quote from the case of Trus-

tees V. Greenough, 105 United States 536, cited in

Opening Brief for Objecting- Creditors, at page 52

thereof. We quote from page 537 of said Report as

follows

:

''The allowances made for these purposes (rea-

sonable costs, counsel fees, charges and expenses)

we have examined and do not find anything there-

in seriously objectionable. The Court below
should have considerable latitude of discretion on
the subject, since it has far better means of know-
ing what is just and reasonable than an ai)pellate

court can have." (Matter in parenthesis ours.)

We here quote from the case of Hickey et ah v.

Parrot Silver d Copper Co. et a]., 79 Pac. 698, cited

in Opening Brief for Objecting Creditors, at page 51

thereof. We quote from page 701 of said Report as

follows

:

"The receiver is entitled as a matter of right

to the benefit of counsel, when the nature of the

trust requires it: and, while he usually selects

his own counsel, he cannot make any contract of

hiring or agreement of compensation that is bind-

ing upon the court, for it is the function of the

court to determine both the necessity for counsel,

and compensation to be allowed therefor.

"The receiver is entitled to compensation for

services performed by him, and the circumstances

and environments of the particular receivership

are proper to be considered in determining the

amount of this compensation." (Italics ours.)
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We quote further from this last named case, from
page 702 thereof:

"Evidence relative to the compensation of the
receiver and the allowance for counsel fees may
be admitted for the purpose of informing the
Court as to wliat is just and reasonable under
the circumstances; but, where the court has per-
sonal knowledge of all that has been done by the
attorneys, it is not always necessary that it should
hear evidence respecting- the amount which it
should allow, for a court is presumed to know
the value of attorney's services, and it is for its
own enliR-htenment that such evidence is heard."

In the case of Stewart v. Boulware, 133 IJ. S. 78,

the following language is used, at page 79 of said

report

:

"So far as the allowances to counsel are con-
cerned, it is a mere question as to their reason-
ableness. Nor is there any doubt of the power
of courts of equity to fix the compensation of
their own receivers. That power results neces-
sarily from the relation which the receiver sus-
tains to the Court, and, in the absence of any
legislation regulating the receiver's salary or com-
pensation, the matter is left entirely to the
determination of the court from which he derives
his appointment.

"The compensation is usually determined ac-
cording to the circumstances of the particular
case, and corresponds with the degree of respon-
sibility and business ability required in the man-
agement of the affairs intrusted to liim, and the
perplexity and difficulty involved in the manage-
ment. Like all questions of costs in courts '^of
equity, allowances of this kind are largely dis-
cretionary, and the action of the court below is
treated as presumptively correct, 'since it has far
better means of knowing what is just and rea-
sonable than an appellate court can have.'"
(Italics ours.)
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In the case of Fidelity Trust Company v. Halsey &
Smith, Ltd., 93 N. J. Eq. Rep. 161, at 162, among

other things it said:

"The fundamental rule is that the amount lies

in the discretion of the court, having regard to

all the circiimMances; that the action of the court

is presumptively correct, and will be upheld if it

does not plainly appear that there has been an
abuse of discretion." (Italics ours.)

When we consider the nature of the matters here

administered, the amoimt involved, the complications

attending them, the time spent by Mr. Eliassen in his

office and away from his office in the State of Cali-

fornia and away from his office outside of the State

of California in connection with the work of this

receivership performed by Mr. Eliassen, the skill

required of him in the handling of the legal affairs

of this receivership, the degree of success attained

under all tlie circumstances, his fidelity to details, the

responsibilities assumed by him as attorney for the

Receivers, the character of these responsibilities, and

the expedition with which he performed the services

required of him in view^ of the results reached, all

together with the testimony of the various attorneys

who testified in relation to the reasonable value of

these services; and when we further consider the

favorable comments made by some of the largest

creditors in this matter upon the services performed

by Mr. Eliassen as attorney for the Receivers, as said

comments are set forth in some of the letters above

referred to, and the refusal of said creditors to object

to the fees of Mr. Eliassen ; and when we further con-

sider the fact that Mr. Eliassen was called upon to
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pay from his fees the sum of $2,650.00 (Transcript of

Record, YoL I, page 305) for the services of other

Attorneys whom he employed to assist him in the

northern jurisdictions; and when we further consider

the allowance of $15,000.00 to Messrs. McManus, Ernst

& Ernst, Attorneys for the Receivers in the Eastern

jurisdictions where but a comparatively small part

of the work of the Receivers was performed, we

respectfully submit that the sum of $30,000.00 as a

fee for his services is not only not excessive but in-

deed a modest charge.

This fee of $30,000.00, of course, does not take into

consideration the extra and laborious work he has

been called upon to perform growing out of the Ob-

jections and Exceptions filed herein by the Objecting

Creditors.

All of these matters w^re before the Special Master

when, in his report, he fomid the reasonable value of

the services of Mr. Eliassen to be $30,000.00, and were

likewise before the trial Court when it rendered its

Judgment and Decree overruling the Objections and

Exceptions to the Report of the Special Master and

approving and confirming said Report and fixing and

allowing a fee of $30,000.00 to Mr. Eliassen.

It is, therefore, further respectfully submitted that

the trial Court did not err in overruling the Objec-

tions and Exceptions to the Report and Findings of

the Special Master, dated January 19, 1928, relating

to the fees of Mr. Eliassen; nor did the trial Court

err in approving, ratifying and confirming the Report

and Findings of the Special Master, dated January
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did tlie trial Court err in approving, ratifying and

confirming- the Final Accounts and Reports of the

Receivers; nor did the trial Court err in allowing

and fixing the sum of $30,000.00 as compensation to

be paid to Mr. Eliassen as Attorney for the Receivers.

It is further respectfully submitted that the fixing

of the sum of $30,000.00 as the full reasonable value

of the services of Mr. Eliassen, and the Order and

Decree of the trial Court allowing said smn for his

said services, and directing the pav^nent thereof to

him, find ample support in the evidence and the record

of this case.

It is resj)ectfully submitted that nowhere in the

Objections and Exceptions filed by the Objecting

Creditors to the Master's Report is there called in

question any ruling of his in admitting or rejecting

evidence.

In the case of LaM Chance Mining Co. v. Bunl'rr

Hill d- S. ^fining rf- C. Co., 131 Fed. 579, at 587,

(1904), the Court said:

"Certain exceptions were filed by the defend-

ants to the master's report, but none calling in

question any ruling of his in admitting or reject-

ing evidence. Findings of fact made without any
evidence to support them may, and should, as a
matter of course and of law, be disregarded; hut

findings made by a master' in pursuance of an
order to take the proofs and report the facts a,nd

conclusions of law to the court, that depend upon
conflicting testimony, or upon the credihility of
witnesses, especially where, as in the present case,

they are approved by the trial court, will not be

disturbed." (Italics ours.)
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The Court fui'ther states:

"The appellants do not, and, in view of the

record, could not, contend that there is no evi-

dence to support the findinojs."

It is respectfully submitted that in the instant case

the situation is the same, that is to say: the appel-

lants do not, and, in view of the record herein, could

not, contend that there is no evidence to support the

findings of the Master.

In the case of Midland Bridge Co. v. Houston & B.

V. By. Co., 268 Fed. 931, at page 937, (1920), the

Court states:

''[4] Where the master and trial court agree

on the findings of fact, they are conclusive on the

appellate court, where there is any substantial

evidence to support them."

Citing with approval the Last Chance Mining Co.

case, supra, and also the followmg cases:

Mercantile Trust Co. v. Chicago, P. d^ St. L.

Btj. Co., 147 Fed. 699, 78 C. C. A. 87;

Moffatt V. Blake, 145 Fed. 40, 75 C. C. A. 265.

In the case of Fanners' Loan cf- Trust Co. v.

M'Clure, 78 Fed. 209, at page 210, the Court said

:

"It is the settled rule of the federal courts that

where the court below has considered conflicting

evidence, and made its finding and decree there-

on, thev must be taken as presmnptively correct

;

and, unless an obvious error has intervened in the

application of the law, or some serious or im-

portant mistake has been made in the considera-

tion of the evidence, the decree should be per-

mitted to stand. Tilahman v. Proctor, 125 IT. S.

136, 8 Sup. Ct. 894; Kimberlv v. Arms, 129 U. S.

512, 9 Sup. Ct. 355 ; Furrer v. Ferris, 145 U. S.
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132, 134, 12 Sup. Ct. 821 ; Warren v. Burt, 12 U.
S. App. 591, 7 C. C. A. 105, and 58 Fed. 101;

Plow Co. V. Carson, 36 U. S. App. 456 ; 18 C. C.

A. 606, and 72 Fed. 387. In view of this prin-

ciple, and in consideration of the great weight

which ought to he given to the opinion of the

trial court as to the value of the services of
solicitors in cases pending before it, we are U7i-

willing to disturh the decree in this case. Let it

he affirmed, with costs." (Italics ours.)

APPOINTMENT OF MR. A. F. LIEURANCE, AS CO-RECEIVER

WITH ARTHUR F. GOTTHOLD, OF NEW YORK, THE SER-

VICES RENDERED BY MR. LIEURANCE IN CONNECTION
WITH THIS RECEIVERSHIP, AND THE VALUE OF SAID

SERVICES.

As the records of this case disclose, Mr. Lieurance

was selected by the Creditors' Committee in the east-

ern jurisdiction in this matter, and appointed as co-

Receiver with Mr. Gotthold without any previous

knowledo'e on the part of Mr. Lieurance that his name

was even being- considered by said Committee for such

appointment, or that any such appointment of him-

self as Receiver would be made, or even that the R. A.

Pilcher Co. was in financial difficulties.

There can be no doubt but that the said selection

and appointment of Mr. Lieurance to act as co-

Receiver in this matter was due to the following facts

:

1.—The R. A. Pilcher Co. was engaged in the chain

store merchandising business.

2.—Practically all of the business of the R. A.

Pilcher Co. was to be done in the western jurisdic-

tions, as all of the stores belonging to the company,

sixteen in number, were located in the jurisdictions



71

of California, Oregon and Washington, and Mr.

Lieurance resided in Oakland, California.

3.—From the very nature of this business, it was

a])parent to the Creditors' Committee that the best

interests of the creditors required that a man be

selected and appointed as Receiver who was thor-

oughly qualified and acquainted with this type of mer-

chandising,

4.—The Creditors' Coimnittee knew or had heard

of Mr. Lieurance 's long and successful experience in

the chain store merchandising business, and realized

that, by placing Mr. Lieurance in tlie position of

Receiver in this matter, the aifairs of the Receiver-

ship would be conducted in a careful, conscientious,

efficient and businesslike manner.

The Creditors' Committee in the eastern jurisdic-

tion could readily have selected the Board of Trade

of San Francisco, or some one else, other than Mr.

Lieurance, to conduct the business of the Receiver-

ship in the west, had it so desired.

Tlie fact that the Board of Trade of San Francisco

was not so selected, and that Mr. Lieurance was, is

the best evidence that the Creditors' Connnittee in the

eastern jurisdiction was satisfied that better results

could be obtained for the creditors through the em-

ployment of Mr. Lieurance than by having the San

Francisco Board of Trade, or any one else, take

charge.

The record further shows that Mr. Lieurance, upon

accepting the emj^loyment, proceeded without delay to

thoroughly acquaint himself with the entire situation,
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and, in the exercise of his jiido-ment, and as was his

right, he selected and employed, as Attorney for the

Receivers in the western jurisdictions, a competent
and reliable Attorney of his own acquaintance, Mr.
Edward R. Eliassen, rather than the Attorney for the

San Francisco Board of Trade, as suggested by Mr.
Walton N. Moore, who was a member thereof, and
likewise one of the creditors of the R. A. Pilcher

Company, and a member of the Creditors' Committee
in the western jurisdictions; he also employed Philip

A. Hershey & Company, whom he knew to be capalDle

and reliable accountants, set up his office for general

control, and immediately got into touch with every
detail necessary to the intelligent and efficient per-

formance of the duties of his trust.

He filed herein a statement of his services, and the

same has been supplemented by his oral testimony,

and that of his Attorney, Mr. Eliassen, and the ae-

comitant, Mr. Hershey. In his testimony given before

the Special Master in this matter, Mr. Lieurance re-

lates the nature and extent of his experience in the

chain store merchandising business, from Avhich we
submit that it is readily apparent that he was pe-

culiarly well qualified to serve as Receiver herein.

The foregoing statement of services of Mr. Lieur-
ance was offered and received in evidence at the

hearing before the Special Master, and is set forth in

Vol. II, Transcript of Record, at pages 735 to 798,

inclusive, to which statement we respectfully invite

the attention of this Honorable Court. Immediately
following said statement on pages 798 and 799, Vol.
II of the Transcript of Record, are certain Exhibits,
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Exhibit 9, Plaintiff's Exhibit 10, and Receivers' Ex-

hibit 11, the originals of all of which Exhibits are to

be transmitted to the Appellate Court for use upon

this appeal upon the Order of the Judge of the Court

and pursuant to stipulation of the parties.

We like^Yise respectfully call the attention of this

Honorable Court to these Exhibits, particularly Re-

ceivers' Exhibit 9, consisting of communications ad-

dressed by Receiver Lieurance to the several store

managers and to Plaintiff's Exhibit 10, consisting of

certain data assembled by Receiver Lieurance and

sent by him to prospective purchasers of the several

stores. These commmiications to the store managers

and to prospective purchasers indicate the type of

close, constant and personal attention which Mr.

Lieurance gave to this Receivership.

The whole record in this case discloses beyond all

question that, from the very moment of his accept-

ance of this trust, Mr. Lieurance realized the great

responsibilities he was assuming, and determined to

give, and did give, to this matter the benetit of his

long experience as a successful business man, particu-

larly his experience in the chain store line of mer-

chandising, and earnestly and honestly put forth his

every effort to the end that every dollar possible

should be saved from this financial wreck for the

benefit of the 687 creditors scattered throughout the

United States, and to the end that whatever dividends

were to be allowed them should be paid as soon as

possible, and the Receivership brought to a close at

the earliest possible date.



74

The preferred claims amounting to $5,816.34 were

paid. Dividend No. One, paid December 24, 1926,

was forty per cent of the general claims, and amounted

to $287,517.67; Dividend No. Two, paid May 13,

1927, was ten per cent of the general claims, and

amounted to $71,879.39.

A dividend of fifty per cent was paid on Simplex

Shoe Manufacturing Company's adjusted claim as

allowed by the Master, amounting to $437.51, making a

total paid on claims of $365,650.91. Gash in the sum

of $25,000.00 was sent by Mr. Lieurance to Mr. Gott-

hold, liis co-Receiver, in the eastern jurisdiction.

CRITICISMS OF OBJECTING CREDITORS.

Counsel for the Objecting Creditors argue, in effect:

First:—That this Receivership was a very simple

procedure, and required on the part of the Receiver

no more than ordinary experience and ability in the

merchandising business

;

Second:—That, in the conduct of this Receivership,

Mr. Lieurance displayed very poor business judg-

ment;

Third:—That he should have done his own ac-

counting
;

Fourth:—That he was responsible for the amounts

allowed in the eastern jurisdiction: (a) To Mr. Gott-

hold, as co-Receiver in this matter, the sum of $7,-

500.00; (b) To Messrs. McManus, Ernst & Ernst, as

Attorneys for the Receivers in the eastern jurisdic-

tion, the smn of $15,000.00; and (c) To the account-
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ing firm of Leidesdorf & Co., as Accountants for the

Receivers in the eastern jnrisdiction, the sum of

$7,700.00;

Fifth:—That Mr. LieuT'ance's large experience in

this line of business contributed nothing to the suc-

cess of this Receivership;

Siith:—That, had Mr. Lieurance followed the sug-

gestion of Mr. Walton N. Moore, and had handled

this Receivership through the San Fi'ancisco Board

of Trade, and with the aid of its Attorneys, the

Receivership would have been handled much more

efficiently and with better results, and that the ser-

vices performed by Mr, Eliassen, as the Attorney for

the Receivers in the western jurisdictions, could have

been performed in one-fourth or one-half of the time

devoted to these services by Mr. Eliassen.

In addition to the foregoing, the Objecting Cred-

itors have sought to impugn the integrity and good

faith, both of Receiver Lieurance and Mr, Eliassen,

his Attorney.

As to the nature and extent of this Receivership,

it is respectfully submitted that the chain store mer-

chandising business is a ty])e of business which has

developed only within the last few years, and that

there are but few men who, from experience, are

capable of imderstanding its various ramifications.

The work which Mr. Lieurance was called upou to

perform in connection with this Receivership, we

shall not take the time or space to repeat in this argu-

ment, but respectfully refer this Honorable Court to

his Statement of Services above mentioned. This
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Statement not only discloses the nature and extent of

the work to be done, but likewise the close and con-

stant attention given to it in all its detail by Mr.

Lieurance.

It will be remembered that practically all of the

work required of the Receivers in this matter was

performed by Mr. Lieurance; also, that there were

sixteen stores,—three in California, six in Oregon,

and seven in Washington, and the Receivership was

conducted in four separate jurisdictions; that there

were nearly seven hundred creditors, and they were

scattered throughout the United States; that the Re-

ceivership was so to be conducted that a full and

complete report as to the condition of each one of

these stores could be disclosed to these creditors upon

call from any one of them, and that complete reports

of the Receivership coidd be made to any one of the

four Courts in the western jurisdictions promptly and

accurately.

It is ridiculous to contend that any Receiver should

be expected to do accounting woi'k of this nature liim-

self. The final account alone in this matter, as pre-,

sented to the trial Court, contains some six hundred

pages of items, to say nothing of the vast amount of

other work required in the matter of keeping the

books and records relating to this Receivership.

It is even more ridiculous to contend that, in addi-

tion to the work required of Mr. Lieurance in con-

ducting the business of this Receivership, he should

assume, or that any Receiver should assume, under

like circumstances, to do the accounting work himself,

or to rely upon an ordinary bookkeeper for its per-
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ing work that would be required, he employed Mr.

Philip A. Hei'shey, and we respectfully submit that

the accounting records in this case fully justify such

employment and the payments made to Mr. Hershey

therefor.

So far as the allowances in the eastern jurisdictions

are concerned, the matter of the services performed

by Mr. Gotthold, Messrs. McManus, Ernst & Ernst,

and by Leidesdorf & Co., those were matters that

rested entirely with the Court of original jurisdiction,

and were, no doubt, granted upon the showing made

by these gentlemen as to the character and extent of

the work they performed.

It is respectfully submitted that the contention

made by the Objecting Creditors in their Opening

Brief that Mr. Lieurance's large experience in this

line of business contributed nothing to the successful

handling of this Receivership, is jiositively stuj^id.

Concerning the San Francisco Board of Trade, and

its Attorneys, it is respectfully submitted that there

is nothing in this record to support the suggestion

that had the Receivership been handled through the

San Francisco Board of Trade, or by its Attorneys,

it would have been any more efficiently or successfully

handled than it has been by Mr. Lieurance, as co-

Receiver, and Mr. Eliassen, as the Attorney for the

Receivers in the western jurisdictions.

It appears from the record in this case that Mr.

Walton N. Moore, one of the creditors of R. A.

Pilcher Co., and a member of the San Francisco
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Board of Trade, and Mr. Kirk, the Attorney for the

San Francisco Board of Trade, were incensed because

Mr. Lieurance refused to accept these suggestions

from Mr. Moore, and have vented their feelings and

disappointment in this regard hy attacking lioth the

good faith and the integrity of Mr. Lieurance and

Mr. Eliassen. Practically one-third of the Opening

Brief for the Objecting Creditors is given over to

these attacks in the form of letter and telegraphic

correspondence, concerning which the Special Master,

in his report (Transcript of Record, Vol. I, pages

178, 179 and 180) says:

"While as above stated, there are only three

questions to be decided, the greater portion of the
voluminous objections [151] which have been filed

have to do with charges by the objecting creditors

that Mr. Lieurance and his attorney, in obtaining
orders from the various ancillary jurisdictions on
December 10, 1926, and the succeeding days, fix-

ing Receivers' and attorneys' fees ex parte, were
guilty of violation of an existing agreement with
Mr. Moore and Mr. Kirk, with duplicity toward
these gentlemen and Mr. Gotthokl, and with im-
position and misrepresentation toward the courts

that passed the orders complained of. The Master
stated at the outset of the hearing (Tr., p. 2) that

after reading the objections and the answer there-

to he did not think these questions material in

view of the fact that the orders complained of
had been subsequently opened for review. Never-
theless, the subject matter was oy^enecl Iw Mr,
Heney on the cross-examination of Mr. Eliassen.

The Master's expressed opinion was referred to

by Mr. Crosby, thoutjh not in the form of an
objection, Init Mr. Heney pressed it as cross-

examination having a bearing on the weight of
the testimony of Mr. Eliassen and Mr. Lieurance
regardins: the value of their services,—a position

amplified in the opening brief, p, ]5, by the addi-
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Receiver and his attorneys are not entitled to

compensation for services in opposing the objec-

tions and in securing additional com])ensation,

and also as substantiating a request by counsel

for the objectors for an allowance of costs and
expenses incurred by the objecting creditors. The
great bulk of the testimony in this record and of

the presentation in the briefs concerns this ques-

tion of whether the charges of bad faith are true.

I allowed the testunony at the hearing, and I

shall pass upon it here, not because I believe my
first impression of the materiality of the evidence

was incorrect but because charges of so serious

a nature against men honored by appointment as

officers of the court should not be passed by,

whether material to the main issue or not. [152]"

In the light of these criticisms launched by the

Objecting Creditors, and their Counsel, in their Open-

ing Brief, against the conduct of this Receivership

by Mr. Lieurance, w^e deem it proper here to repeat

the expressions:

First:—By Mr. Francis J. Heney, one of counsel

for the Objecting Creditors, and who is one of the

writers of the Opening Brief for Objecting Cred-

itors herein, wherein he stated before the vSpe-

cial Master that the work of the Receivership

has been "efficiently conducted," a statement which

we submit is entirely at variance with the comments

he has written in the Opening Brief upon this sub-

ject;

Second:—By Mr. Walton N. Moore, of the Walton

N. Moore Dry Goods Company, one of the largest

creditors of the R. A. Pitcher Company, a member
of the San Francisco Board of Trade, a member of
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the Creditors' Committee in the western jurisdictions,

and who we believe is the leader of the Objecting

Creditors herein, to-wit: "The results produced by

Mr. Lieurance have been very creditable.";

Third:—By Mr. Arthur F. Gotthold, co-Receiver in

the New York jurisdiction, who, in writing to Mr.

Lieurance, referred to the sale of the stores made by

Mr. Lieurance as, "Your splendid work in disposing

of the stores."

Tliese expressions of commendation by Mr. Heney

and Mr. Walton N. Moore are absolutely inconsistent

with the criticisms voiced by these gentlemen in their

Opening Brief in this matter. Mr. Gotthold fully

appreciated the nature and extent of the work per-

formed by Mr. Lieurance in so successfully disposing

of these stores, as the record shows that he has acted

as a Receiver upon numerous occasions, and, when he

described Mr. Lieurance 's services as "splendid," he

spoke with knowledge of what those services meant.

In addition to the foregoing favorable comments by

these Objecting Creditors and their Counsel u])on the

work of Mr. Lieurance, we deem it proper to quote

the expressions of other creditors of the R. A. Pilcher

Company, wherein, without reserve, they praise the

services rendered both by Mr. Lieurance and liis At-

torney, Mr. Eliassen, to-wit:

First:—Mr. A. V. Love, of the A. Y. Love Dry

Goods Company, and who himself was a member of

the New York Creditors' Committee, in writing to

Mr. Frazer, the Chairman of the New York Creditors'

Committee, said:
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"I am strongly of the opinion that them men
(Mr. Lieuranee and Mr. Eliassen) have done a

splendid pieee of work, as I have written i/ou

before.*******
^'I want you to know that the A. V. Love Dry

Goods Company, or the writer, has not been or is

not a party to any objeetions that have been

raised to these fees being paid according to the

Court's order, and, as you know we are one of

the heaviest creditors,*******
''You must kyiow that the assets of this com-

pany were on the Pacific Coast and that the work
was actuaUy done out here and that any com-
pensation that should he rendered, should be to

those who did the work, and that was on the Pa-

cific Coast by Mr. Lieuranee and his attorney.

''Therefore, I sincerely hope that you will use

your influence to have this unfair opposition

towards Mr. Lieuranee and, Mr. Eliassen trith-

draum." (Italics and parenthesis ours.)

Second:—The Journal Publishins: Company, in its

letter addressed to Mr. Lieuranee, and which is in evi-

dence in this case, said:

"The Journal, as a creditor of the estate, is

well pleased with the manner in which its busi-

ness has been handled and the dividend that we
have received, is unusually large under the cir-

cumstances." (Italics ours.)

Third:—Lowena'art & Company, of Portland, Ore-

p:on, in their letter addressed to Mr. A. F. Lieuranee,

and which letter is in evidence in this case, said:

"We, as creditors of the Pitcher Company, have
been well satisfied tvith the tvork that you and
your attorney have done. The results you, have
obtained, have been satisfactory to us." (Italics

ours.)
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Fourth:—The Weber Showcase & Fixture Com-

pany, of Los Angeles, California, in its letter To the

Honorable, the Judge of the District Court of the

United States, San Francisco, California, and which

said letter is in evidence in this case, said:

''Our claim was prohahlji one of the largest in

this matter (being over $35,000) and we, there-

fore, Unotv that this receivership possessed many
complications and, tvas very difficult to handle.

These men have done a splendid piece of tvork,

and we feel that their efforts should he recog-

nized, to the extent that nothing is done to hinder

the winding up of this matter." (Italics ours.)

Summing up these opinions as to the manner in

which this Receivership was handled, the results pro-

duced, and the type of services rendered by both Mr.

Lieurance and Mr, Eliassen:

The work of the Receivership was efficiently

conducted

;

The results produced by Mr. Lieurance have

been very creditable;

He did splendid work in disposing of the

stores

;

These men have done a splendid piece of work

;

The work was actually done out here on the

Pacific Coast;

This work was done by Mr. Lieurance and his

Attorney

;

The compensation should go to those who per-

formed the work;

The opposition towards Mr. Lieurance and Mr.

Eliassen is unfair and should be withdrawn;
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As a result of the manner in which the busi-

ness has been handled, the dividend that the

creditors received is unusually large under the

circumstances

;

The results obtained by Mr. Lieurance and his

attorney have been satisfactory;

The Receivership possessed many complica-

tions, and was very difficult to handle.

The Objecting Creditors and their Attorneys, know-

ing of these favorable comments concerning the ser-

vices of Mr. Lieurance m this Receivership on the

part of the A. V. Love Dry Goods Company, seek to

offset their effect by suggesting that Mr. Lieurance, as

Receiver, while the stores were kept running by him,

purchased large quantities of goods from the A. Y.

Love Dry Goods Company, and that thereby the A.

V. Love Dry Goods Company made a reasonable

profit, and for that reason they commended the work

of Mr. Lieurance.

Mr. Lieurance, however, also bought goods during

the Receivership from the Walton N. Moore Dry

Goods Company, in San Francisco, and that company

likewise, no doubt, made a reasonable profit tliei'eon.

It is true that he did not buy as large quantities of

goods from the Walton N. Moore Dry Goods Company

as from the A. V. Love Dry Goods Company, but, in

this regard, it will be observed that but three of the

stores in this Receivership were located in California,

—one at Stockton, one at Oroville, and one at Tur-

lock,—while seven of the stores were located in Wash-

ington, and six in Oregon. As a business proposition,
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it was necessary for the Receiver, in making pur-
chases, to consider the question of the exj^ense of
transportation.

There is nothing in the record in this case, however,
to show that Mr. Lieurance, as such Receiver, trans-

acted any substantial amount of business with the

Journal Publishing Company, from which it may have
made a profit, although some advertisement may have
been carried in that paper, by Mr. Lieurance. There
is nothing in the record to show that Mr. Lieurance
purchased any goods from Lowengart & Company, of
Portland, Oregon, or from Mr. Gotthold, or from the

Weber Showcase & Fixture Company. Indeed, the

original claim of the last mentioned company, amount-
ing to $33,743.21, was allowed for l)ut the sum of

$16,871.60.

Surely Mr. Lieurance purchased no goods from the

Attorney for the Objecting Creditors.

We submit that there is no merit in the suggestion
that any of these companies or individuals were in-

spired or induced to extol the labors of Mr. Lieurance
or Mr. Eliassen by any special favors done them by
either of these two gentlemen.

Again, in an effort to show that tliere was some
especially friendly relationship existing between Mr.
Lieurance and Mr. A. V. Love, wliich prompted Mr.
Love to so express himself, the Objecting Creditors,

on page 50 of their Opening Brief, say

:

''By way of illustration, the Penney Company
have been selling large amounts of merchandise
to A. V. Love & Company at Seattle, Washing-
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ton (one of the largest creditors of Pileher & Co.,

Inc.) Mr. Lieurance so testified.

''Did the receivership for Pileher & Co., Inc.,

as conducted by Mr. T^ieiirance. do likewise and
and make large salcii of snoods at a profit to A. V.
Love & Company? No, on the contrary, the re-

ceivership purchased substantially laro:e quanti-

ties of snoods from Love & Company and it is fair

to infer that Love & Company made a reasonable

profit u])(>ii tile thino-."

It will be remembered that Mr, Lieurance at one

time was connected with and was a stockholder in the

Penney Company, but it is submitted that the writers

of the Opening- Brief have, in this matter, assumed

something that is not supported by the record in this

case, that is, that "the Penney Company have been

selling large amounts of merchandise to A. V. Love &
Company at Seattle." There is no word of testimony

herein that the Penney Company have been selling-

large, or any, amounts of merchandise to A. V. Love

& Company. Mr. Lieurance did not testify that such

sales were made. His testimony on this subject ap-

pears in Vol. I, Transcript of Record, at page 434,

wherein he said

:

''I have known Mr. Love for about ten years.

I have had numerous transactions with him, for

the Penney (^ompany. The aggregate volumes of
those transactions was very large. * * * It

was profitable for me. I do not know whether it

was profitable for Mr. Love, or not. Evidently it

was, or else he would not have carried it on."

The fact is that the Penney Company was engaged

in the retail business—selling to consumers, as was the
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R. A. Pileher Co., Inc., and not in the wholesale busi-
ness—selling to other merchandising concerns.

It is respectfully submitted that Mr. Lieurance was
perfectly justified m sendmg Mr. Hershey to New
York, which was done with the approval of the Court.
The uncontradicted evidence in this case shows that
Mr. Lieurance had been endeavoring constantly for
months, but without success, to procure, from those in
charge of this Receivership in the eastern jurisdiction,

information which was necessary to round out his ac-
comits and reports of the Receivership in the western
jurisdictions. In answer to his requests for this in-

formation, he was advised from time to time that this
information was not yet ready.

The fact is, as is shown by the evidence in this case
and which was without contradiction, that when Mr.
Hershey reached New York he found that compara-
tively nothing had been done toivard an auditing of
the hooks and accounts of the company, and he found
it necessary to work with the accountants there for
approxhnately two weeks, working day and night, to
compile accurate and authentic statements of the
various accounts as shown by the books of the com-
pany. Mr. Hershey, upon this trip to New York,
further discovered that the aggregate claims against
this estate approximated $740,000.00, instead of $600,-
000.00 as had theretofore been reported to Mr. Lieu-
rance in the western jurisdictions.

It is further respectfully submitted tliat it is quite
apparent that had Mr. Hershey not gone to New York
it would have been impossible for Mr. Lieurance to
acquire or obtain this unportant information.



MR. ELIASSEN'S TRIP TO NEW YORK.

In the 0])eniii,2,- Jirief for Objecting C-reditoi-s, at

page 48 thereof, they say

:

"This opposition by th(» creditors committee
made it necessary to take the depositions of
Walter Ernst and Arthnr F. Gotthold in New
York City. Receiver Lieurance unhesitatingly
incurred the expense of sending his attorney,
Edward R. Eliassen, to New York (Hty to attend
the taking of these depositions."

In this regard, it is submitted that the first intima-

tion received by Mr. Lieurance that any depositions

were to be taken in New York was a reference there-

to in the Objections and Exceptions to Final Accomit

and Report of Receivers, etc., filed herein on or about

July 21, 1927, wherein, in paragraph 3 thereof, under

the heading: "Hearing Upon These Objections and

Exceptions, Etc.", they say:

"(a) To present the evidence in support of

these Objections and Exceptions, it will be neces-

sary to take oral testimony, both in California

and in New York City, and possibly in Oregon
and Washington." (Italics ours.)

It was thereafter, and on or about August 3, 1927

(Transcript of Record, Vol. II, page 731) that

Notices and Affidavits for taking the Depositions of

Arthur F. Gotthold, William Frazer, and Walter E.

Ernst came to the attention of Mr. Eliassen, and said

Depositions were noticed to be taken in New York

on August 16, 1927, at 10:00 o'clock A. M. This

testimony was to be taken on oral interrogatories.

We respectfully submit that the time to elapse be-

tween the date of the Notices of the Taking of these
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Depositions, and the date upon which the Depositions

were to be taken in New York, was so short, and the

scope and extent of these Depositions was so indef-

inite, that it was absolutely impossible for Mr. Lieur-

ance and Mr. Eliassen to properly inform any local

counsel in New York in such a way as to enable such
local coimsel to intelligently cross-examine the wit-

nesses whose Depositions were to be taken.

As above stated, the Objeetinsj Creditors declared

that the testimony thus to be taken in New York was
to be in support of the Objections and Exceptions of

the Objectins^ Creditors. These Objections and Ex-
ceptions were directed against the conduct of the

Receivership in the western jurisdictions by Mr.

Lieurance, and the actions of Mr. Lieurance, and Mr.

Eliassen, the Attorney for the Receivers, in connec-

tion therewith. We, therefore, submit that it was
not only necessary and proper, but also fair and just,

that Mr. Eliassen go personally to New York to l)e

present at the taking of these Depositions.

The Objecting Creditors contend that Mr. Lieur-

ance was extravagant in his handling of this Receiver-

ship. To this charge we answer that a dividend of

fifty per cent (50%) to the creditors herein is most
convincing evidence that Mr. Lieurance was neither

extravagant nor careless in his management.

The Objecting Creditors, at page 74 of their Open-
ing Brief, state:

''At the hearing before the Master, it developed
that Receiver Lieurance had subsequently paid
Mr. Hershey Tivo Thousand ($2,000.00) Dollars
additional, and this fact was unknoivn to the
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Creditors or their attorneys until it came out at

the hearing." (Italics ours.)

This is l)iit another attempt on the part of the

Objecting- Creditoi's and their comisel to discredit Mr.

Lieurance.

The Final Account in this matter was filed on May
19, 1927. (Transcript of Record, Vol. I, page 240.)

The Objections and Exceptions to this Account were

filed subsequent thereto, to-wit:—June 27, 1927.

(Transcript of Record, Vol. I, page 125.)

The item of $5,900.00 paid to Mr. Hershey appears

on page 599 of this Final Account upon line 14 thereof.

The item of $2,000.00 paid to Mr. Hershey appears

in the same Final Account, at page 54 thereof, line 13.

The Objecting Creditors, and/or their counsel,

surely examined this Final Account before they filed

their Objections and Excei)tions thereto. The item

of $2,000.00 paid to Mr. Hershey was as readily

discernible as was the item of $5,900.00 paid to him

as shown by this Final Account. It is, therefore,

respectfully submitted that there is no justification

whatever for the suggestion set forth in the Opening

Brief for Objecting Creditors that Mr. Lieurance,

or any one else, had concealed, or had attempted in

any way to conceal, from the Objecting Creditors, or

their coimsel, the above mentioned payment of

$2,000.00 to Mr. Hershey.

We have heretofore set forth m this Brief the

Order and Decree of Honorable Augustus N. Hand,

approving and confirming the Final Aceoimt and

Report of the Receivers in this matter in the New
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York jurisdiction, and discharging the Receivers, and
canceling and dischargmg their bond; also, the tele-

gram from Mr. Arthur F. Gotthold, co-Receiver in

New York, showing all claims heard before Judge
Cardozo disposed of, and further showing that the

moneys directed to be paid by said Order of Judge
Hand of December 10, 1928, to have been paid, and
that that Order finally discharged equity Receivers

upon making these payments. This disposed of the

matter of the disputed claims of $10,000.00 referred

to on page 46 of the Opening Brief of the Objecting

Creditors.

Inasmuch as the Objecting Creditors have requested

this Honorable Court to reduce the allowances to Mr.
Lieurance and to Mr. Eliassen, urging, as one of their

grounds therefor, that moneys should be reserved to

pay these disputed claims, we deem it proper, and
in the interest of justice, that this Honorable Court
be advised of this action of Judge Hand in making
the above mentioned Order and Decree.

ATTACKS OF OBJECTING CREDITORS UPON THE HONESTY,
INTEGRITY AND GOOD FAITH OF MR. LIEURANCE AND
MR. ELIASSEN.

An examination of the Objections and Exceptions
filed herein, and of Exhibit "A" attached thereto and
made a part thereof shows these gentlemen to be
charged therein with violating an arrangement and
agreement; with making representations which were
misleading and deceptive; with concealing material
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matters from the Court and with intentionally mis-

leading the Court.

These or like charges and insinuations against Mr.

Eliassen and Mr. Tjieuranee have been carried into

the Opening Brief of the Objecting Creditors herein.

They ask this' Honorable (-ourt to believe that these

two gentlemen imposed upon, misled and induced

four different United States District Judges to award

theih exorbitant fees.

It is submitted that Mr. Lieurance came into this

position of Receiver, after a long, successful and

honorable business career, and the manner of his

selection and a])pointment, all without any knowledge

on his part, stands as convincing evidence that his

reputation for honesty, integrity and good faith is

of the best. From the letter of Mr. Frazer to Mr.

Moore, shown on page 30 of the Opening Brief herein,

we quote the following in relation to the reputation

of Mr. Lieurance:

"Ernst told me over the telephone yesterday

that he had received a wdre from Lieurance

stating that as far as he w^as concerned he did

not intend to ask for any definite amount of com-

pensation, but intended to leave it absolutely io

the fairness of the Judge. I do not feel that I

wish to criticise Mr. Lieurance 's attitude because

I have a veri/ high regard for Jiis ahility and
other qualifications about tvhich I have been so

favorably informed." (Italics ours.)

Mr. Eliassen, after approximately thirty years' ac-

tive practice in the legal profession in the various

Courts of the State of California, likewise entered
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upon the discharge of his duties in this Receivership

without a single blemish upon his reputation.

It seems, however, at the close of their labors, which

the record in this case shows beyond all question were

ably and conscientiously performed, and when the

Court was called upon to determine what compensa-

tion should be awarded them, that, for the sole pur-

pose of attempting to minimize the value of their

services, their rei:)utations for truth, honesty and in-

tegrity are for the first time to be challenged. Per-

haps neither of these gentlemen is personally known

to this Honorable Court. They were examined and

cross-examined before the Special Master at the hear-

ing of these Objections and Exceptions, and we are

satisfied that the Findings of the Special Master in

this matter with regard to the services performed by

these gentlemen, and the value thereof, were based

not only upon the substance of their testimony, and

that of each of them, but upon the forthrightness with

which each of these gentlemen testified upon the wit-

ness-stand, and that the Special Master was convinced,

after hearing this cause, that all of the insinuations

and direct charges of the Objectors and Exceptors,

and their counsel, against the integrity and good faith

of these gentlemen, were each and all absolutely

groundless and without any support whatsoever.

The facts, briefly stated, concerning the ad interim

allowances, are as follows:

Applications were filed in the eastern jurisdiction

for an Order directing the payment of a forty per

cent (40%) dividend to the creditors, and for ad
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interim allowances to the Receivers and Messrs. Mc-

Manus, Ernst & Ernst. In the telegram dated De-

cember 8, 1926, set forth on page 16 of the Opening

Brief, we find the following closing words:

''Please get in touch with Love see Lieurance
and Eliassen find out if possihlp what charges
will be Stop Advise residta by wire because we
want to include your views in recommendation to

Judge Hand." (Italics ours.)

From this telegram, it is apparent that William

Frazer, the Chairman of the New York Creditors'

Committee, was in a hui-ry for this information.

In the telegram appearing at bottom of page 15 of

the Opening Brief, Mr. Arthur F. Gotthold, in his

wire to Mr. Lieurance, says:

"I shall be glad to know your views as to al-

lowances to receivers and counsel as soon as

possible/' (Italics ours.)

This wire again shows the need of immediate action.

In a telegram from Messi's, McManus, Ernst & Ernst

to A. F. Lieurance, appearing at pages 14 and 15 of

the Opening Brief, we find the closing words

:

"At request Creditors' Committee no allow-

ances were fixed for receivers or counsel until

receiving some indication from you what aggre-
gate amoimt you and Eliassen will request from
Western jurisdictions. Will you please wire us

approxunately what aggregate allowances will be

so requested." (Italics ours.)

It will l)e noted that Messrs. McManus, Ernst &

Ernst desire to know the aggregate of these allow-

ances.
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In the telegram from A. Y. Love to A. F. Lieurance,

appearing on page 15 of the Opening Brief, we find

the following closing words:

''Judge Hand has asked for our views and sug-

gestions. Please wire me amounts you and Mr.
Eliassen expect." (Italics ours.)

This telegram again shows the need for immediate

action.

In his telegram of date December 9th, to Mr.

Frazer, appearing at page 16 of the Opening Brief,

Mr. A. V. Love states:

"Talked to Lieurance long-distance today. He
will not suggest amount of fees. Says will be
satisfied with courts order."

In the telegram from Mr. Lieurance to Messrs.

McManus, Ernst & Ernst, page 15 of the Opening

Brief, Mr. Lieurance states:

"No amount on account for attorneys and re-

ceivers in ancillary jurisdiction will be suggested
by us. However, will ask for allowances on ac-

count, but amounts will be left entirely to discre-

tion of courts. Feel this best and most fair

method to pursue. Have not slightest idea of
what courts will do, but feel they will be fair

to both creditors and ourselves."

Thus we find Messrs. McManus, Ernst & Ernst

fully informed that Mr. Eliassen and Mr. Lieurance

would not make any estimate of w^hat the ad interim

allowances in the west would be, as they were to be

left entirely to the judgments of the C-ourts.

In Exhibit "A" attached to the Objections and

Exceptions in this matter, and appearing in Vol. I,
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page 109, Transcript of Record, there is set forth

what purports to be a telegram dated December 9,

1926, addressed to William Frazer, signed by Walton

N. Mooi'C. A very vital portion of this telegram was

omitted, a portion which was dictated by Mr. Lieiir-

ance, and is as follows:

'*As you now know from yesterday's telegrams
from Lieurance to Gotthold and Attorneys Mc-
Manus, Ernst & Ernst, receiver Lieurance and
attorneys in ancillary jurisdiction intend leaving
amomits of allowances to discretion of ancillary

courts,"

Counsel for Objecting Creditors, while cross-ex-

amining Mr. Eliassen before the Special Master, read

this telegram, but, in so doing, neglected to read these

concluding words of the telegram until pressed to do

so by comisel for Mr. Lieurance and Mr. Eliassen, all

of which appears on pages 152 and 153 of the Re-

porter's Transcript of date October 19, 1927. From
these telegrams, it is readily seen that Mr. William

Frazer, Chairman of the New York Creditors' Com-
mittee, as well as Mr. Gotthold, Messrs. McManus,

Ernst & Ernst, Mr. Walton N. Moore and Mr. A. V.

Love, wTre all fully informed on December 9, 1926,

that the question of the allow^ances in the w^estern

jurisdictions were not to be fixed or determined by

conferences between these gentlemen and the creditors

or Creditors' Committees, but w^ere to rest entirely in

the discretion of the various Courts in the western

jurisdictions.

After the meeting at Mr. Kirk's office on December

9, 1926, mentioned on page 21 of the Opening Brief,
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and, in accordance with the understanding there

reached, and for the purpose of learning what the

aggregale ad interim allowances in the western juris-

dictions would be, Mr. Lieurance and Mr. Eliassen

proceeded the following day with their applications

to the United States District Court at San Francisco
for Orders declaring a dividend of forty per cent

(40%) to the Creditors, and for ad interim allow-

ances. Thereafter, they proceeded immediately to the

northwest, where they filed like applications and pro-

cured like Orders declaring a dividend of forty per
cent (40%) to the creditors, and ad i)iterim allow-

ances. Immediately upon these matters being deter-

mined by the various Courts in the western jurisdic-

tions, the telegram referred to on page 32 of the

Opening Brief, from Mr. Lieurance to Mr. Moore,
was forwarded to Mr. Moore.

As hereinbefore mentioned, a controversy exists be-

tween Mr. Kirk and Mr. Moore on the one hand, and
Mr. Eliassen and Mr. Lieurance on the other, as to

what miderstanding was reached between them in

regard to these matters at Mr. Kirk's office on De-
cember 9, 1926. There is no doubt whatever but that
these gentlemen honestly disagree as to what under-
standing was really reached. There can be no doubt,
however, but that the understanding was that the
aggregate ad interim, allowances to be made in the
west should be determined promptly and reported to
the eastern jurisdiction, and it was likewise clearly
understood that the applications for the dividends to
the creditors should be made at 'once, and we submit
that it is ouly reasonable that, to avoid two journeys
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into the northwest, the applications for ad interim

allowances should be made simultaneously with those

for the Orders declaring the dividends.

But, as we have hereinbefore stated, the aggrei^ate

of these ad interim allowances was reduced by Stipu-

lation of the parties, and the final fixation of fees of

Mr. Ijieurance and Mr. Eliassen was made by the

United States District Court in and for the Nortliern

District of (California, Southern Division, after the

hearing of these Objections and Exceptions before the

Special Master, and upon his report and findings.

In his letter of January 10, 1927, to Mr. E. J.

Hopkins, Credit Manager for Roberts, Johnson &

Rand, hereinbefore referred to, Mr. Lieurance, while

opposing the setting aside of the Courts' Orders fix-

ing these ad interim aHowances, states, among other

things

:

"However, we are not opposed to a review of

this situation, and are ready and willing to go

before all of the Judges in open Court, in the

presence of any and all creditors, and have the

matter re-viewed. If the Courts see fit to change

their decisions, we shall abide by such decisions

with grace, and if the Courts still feel that the

compensation and fees allowed are fair and
equitable, we shall be content to let them stand

as they are. We have indicated this to both Mr.

Moore and Mr. Kirk, and have expressed our

willingness to have this matter re-viewed at any

time, w^hich suits their convenience or the con-

venience of other creditors."

Needless to say, in whatever walk of life we find

ourselves, a good reputation for truth, honesty and

integrity is the most valuable asset we can possess.

A man's good name is quite as dear to him as life
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itself. He is entitled to protection from all imwar-

ranted and imfoimded attacks against it. There is

nothing whatever to be found in the entire record in

this case which can be justly construed as furnishing

the slightest support for any of these charges and

attacks made upon the truthfulness, honesty or in-

tegrity of either Mr. Eliassen or Mr. Lieurance.

Wherefore, it is respectfully submitted:

1. That none of the fees allowed in this matter are

grossly, or at all excessive

;

2. That the trial Court did not err in any of the

particulars set forth by appellants in their Assign-

ment of Errors;

3. That there was no abuse of discretion on the

part of the trial Court in this matter;

4. That the judgment and decree of the trial Court

of March 27, 1928, should be affirmed without modi-

fication
;

5. That appellants should be denied any costs

herein

;

6. That appellees should be allowed their costs

herein incurred.

Dated, Oakland,

December 4, 1929.

Respectfully submitted,

Edward R. Eliassen,

Crosby & Crosby,

Attorneys for Receiver

A. F. Lieurance, and

Edivard R. Eliassen

Attorney for Receivers.


